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I N THE DIS TRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRI CT OF WASHINGTON 
COLVILLE CONFEDERATED TRI BES , ) 
Plaintiff, 
v 
BOYD WALTON , J R., et ux ., et 
a l. ; STATE OF WASHINGTON , 
Interv . Def t . , 
Defendants . 
combined with 
UNITED STATES OF AMERICA, 
Plaintiff , 
v 
WILLIAM BOYD WALTON , et al. , 
De f endants . 
) 
) 
) 
) 
) 
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) 
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MORNING SESSION 
May 6, 1982 
THE COURT: All right, Mr. Veeder, you may 
proceed. 
MICHAEL B. KACZMAREK, the witness on the stand a t 
th.e time of recess, having 
been previously duly sworn, 
resumed the stand and testified 
further as fo l lows: 
CONTINUED DIRECT EXAMINATION 
BY MR. VEEDER: 
Q. Mr. Kaczmarek, would you pull over the exhibit, 
t he· cross section of the No Name Creek Valley which 
will be the next exhibit? 
A. (Witness complies with request.) 
Q. And that . is marked 45? 
A. 45 . 
Q. Would you state i nto the record the title block on 
that exhibit marked for identification 45? 
A. Colville Confederated Tribe Exhibit entitled No Name 
Creek Basin Ground Water Profiles on Walton Property. 
~ Now, would you -- before we offer i t, would you relate 
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A. 
that back to Exhibit 44 , to the end that there will 
be identification as to what the cross section pertains 
Colville Exhibit 45 , is a longitudinal profile 
oriented from north to south , down the center of 
No Name Creek Valley and the cross section . has shown 
on it , on t he l ine of section , the areas i r rigatio n 
wells, and observation wells that are pres ent i n that 
portion of the valley floor . 
So, if you turn back to Colville Exhibit 44 , 
and Colville Exhibit 6 , actually on Colville Exhibit 6 
here we show that line of section which is the line 
runni~g from north to south down the center of the 
valley floor , and it intersects the wells that are 
projected on that line of section. 
For example , here in the northern part of 
the valley in the No Name Creek aquifer , the well 
designed on Colville Exhibit 6 and Colville Exhibit 
44, as well as number 12 , is an observation well t hat 
is shown on the longitudinal profile , Colville Exhibi t 
45, as the piezometer means . It is a well . 
THE COURT : t'Jhat northern and southern boundaries 
are reflected on that exhibit? 
THE WITNESS: The northern boundary on Colville 
Exhibit 45 is an arbitrary location located between 
wells labeled ll and the well labeled 12 on Colville 
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Q. 
A. 
Q. 
A. 
Q. 
A. 
Exhibit 6 and 44. 
Similarly, the southern boundary of the 
longitudinal profile on Exhibit 45 is located just a 
few hundred feet -- it's located in the middle or 
near the southern e~ge of the _granite lip on Colville 
Exhibit 6 and' 44. 
(By Mr . Veeder} Now, who prepared the exhibit marked 
for identification 45? 
I had the exhibit prepared. 
And is it exact and accurate to your personal know-
Yes, it is. 
Would you state into the record why the piezometers 
are located in the present sites, and to your own 
personal knowledge, why were t hey placed there? 
The piezometer's and observational wells that are shown 
on Colville Exhibit 45 are observation wells that 
were drilled under court order for the purpose of 
investigating the water levels and the movement of 
ground water in the No Name Creek Valley, and they 
were constructed py people worki~g for the U.S. 
Geological Survey. I was present during the construe-
tion of each of those wells . 
MR. VEEDER: The record should show that the 
measurements are bei~g taken by the United States 
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Geological Survey and deposited to this Court from 
those same wells so that this is an ongoing thing, 
Your Honor. 
THE COURT : All right . 
MR. VEEDER: I offer into evidence Colville 
Exhibit No. 45 marked for identification . 
MR . PRICE : Don ' t we already have that exhibit 
already in evidence? 
MR. VEEDER: No . No, indeed. 
MR. PRICE : I have no objec tion, Your Honor . 
MR. SWEENEY : No objection , Your Honor. 
THE COURT : Then Exhibit 45 wil l be admitted . 
Q. (By Mr. Veeder) Now , would you state into the record 
the meaning of the two lines that I see you have on 
there? You have an orange line on there . You have a 
blue l ine, and then you have a line that is sort of 
dashed right along here. Would you s t ate into the 
record what those designat ed are, and explain to the 
Court the significance of them , please. 
MR . PRICE : Your Honor, I am going to object to 
him explaini~g th~ significance. 
MR. VEEDER: I will break the question down. 
Q. (By Mr. Veeder) Would you go ahead and ide ntify each 
one of the lines? 
A. The first line that I am describing is a light blue 
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line that has under it a cross hatch pattern . That 
line represents the land surface north of the spring 
zone. It shows the land surface in the spring zone 
where it's incised into the land level in the area of 
the spring zone , so the dashed line stippled under 
here is the land surface in the actual spring zone , 
and then from the spring zone south the land represents 
the channel of No Name Creek and it is based on an 
actual survey of the elevations along the profile of 
the stream. 
The second line I am describing is a colored 
blue line , and that blue line represents the water 
levels observed in the observation wells on March 29, 
1977, and the source of the water levels is the U. S. 
Geological Survey measurements that were conducted 
under the court order. 
The third line I am describing is an orange 
line that represents the water levels observed again 
by the U .. S. Geological Survey under the court order 
on September 12, 1977. 
So, the blue line and the orange line show 
the ground water profile from north to south across 
the Walton property . 
Now , would you state into the record the factors that 
give rise to the orange line and the blue line being 
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A. 
virtually identical from -- locate the piezometer up 
there where those two lines join, and then explain 
the circumstances in that situation. 
The north boundary of the Walton property is located 
in between the wells entitled the Walton New Irrigation 
Well and Colville No. 2 Irrigation vJell. If you move 
to the south from that location we are moving from the 
No Name Creek aquifer material which is labeled at 
Q-OWL into the very poorly permeable · aquiclude material 
which is labeled Q-OA . 
Now, what we see is that the seasona·l 
fluctuation in the water table and the fluctuation 
in the . ground water levels in response to the pumping 
stress throughout that irrigation season from March 
through September is very small in the aquiclude 
materails underlying most of the Walton property. 
There was very little change in the water levels. 
The actual elevations of the water table are called 
out for March 29th, and for September 12, 1977, at 
the location of each well. 
For example, we see piezometer W-2 on the 
Walton property, the cha~ge in the water table was 
from 1114.75 feet above sea level on March 29, 1977, 
down to 113.96, or less than one foot by September 12 , 
1977. We see comparable changes or less throughout 
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Q. 
A. 
Q. 
A. 
the remainder of the ground water underlying the 
Walton property. 
Now, have you personally witnessed and observed the 
piezometers, the No. 2 and 3 piezometers that you have 
marked there recently? 
Yes. 
t~Jould you state into the record when that was? 
Wel l , the last time that I was on the Walton property 
was last summer, and at that time, I observed in 
particular piezometer W-3, and it was constructed 
with about three or three and a half feet of pipe 
standi~g above the . ground, and the reason we con-
structed it that way was that the water levels rising 
up in that well are actually above the land surface 
at that location. So, we constructed the well with a 
high enough casing that the water would not flow out 
of the casi~g. 
Now, since that time, the cattle, of course, 
like to rub on things and they have broken the top 
por tion of that casing off, and last summer -- I guess, 
actually it was in March or April; I don ' t remember 
exactly which month we were out there, but I noticed 
and observed that the water was f lowing from the 
casing which had now broken off at ground leve l . 
Q. Now, what is that -- what is demonstrated by that 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 284 Kaczmarek - Direct 
VEeder 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. 
Q. 
phenomenon? 
Well, that's demonstrative of the fact that the ground 
water table at that location and in much of the other 
portions of the Walton property, the ground water 
levels are actually above the land surface - and, of 
course, we have here a very tight confini~g soil near 
the land surface, so we have a confining aquifer 
condition. When you drill a well into it, the water 
level will then rise up into the well above the land 
surface, It is tryi~g to do the same thing in the 
soil , but the permeability of the soil is such that 
it restricts that flow , and that is manifested by the 
wet and bo9gy waterlo9ged soil conditions that you 
see over much or most of that valley floor area. 
Now, would you explain into the record why that 
phenomenon prevails to the end that it will be clear 
what is occurring from the standpoint of the wate r 
moving down the _gradient through the Walton property? 
A Well, what we are seeing is that the slowly permeable 
-- poorly permeable aquiclude materials act as a 
barrier to ground water movement very similarly to the 
way that the granite bedrock acts as a barrier to 
. ground water movement. 
The ground water collects in the No Name 
Creek aqui f er material to the north o f the Walton 
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Q. 
A. 
property. When the ground water levels rise to an 
elevation h~gher than the surface of the aquiclude 
materials, then it begins to spill over and flow 
across the aqu~.clude materials, and that's the 
phenomena that we refer to as the No Name Creek 
Spring Zone. 
The aquiclude materials are saturated, and 
altho~gh they are very poorly permeable, there is a 
certain amount of permeability there , so the . ground 
water is also moving very slowly through them towards 
the . granite lip, and the granite lip again acts as a 
barrier to that movement causi~g ground water levels 
to have to rise above that and essentially pond 
behind it until they rise to an elevat ion such that 
they can spill over it. 
That results in there being a very, shallow 
high. ground water sustained under relatively flat 
land in the bottom of the No Name Creek Valley, and 
that's what results in the area, the waterlo9ged 
soil conditions that we see throughout, and particularl 
the southern area . of t he valley. 
Now, let's move on to the soils map, Jl!lr. Kaczmarek. 
Would you identify that with number and then read the 
title block? 
The exhibit that I am looking at now is not marked. 
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MR. VEEDER: I thought the Cl erk had marked that. 
That will be 46? 
THE CLERK: No. This would be 48. 
THE WITNESS: The exhibit that I am referring 
to now is marked Colville Exhibit No . 48, the title of 
which is No Name Creek Basin, Soil and Land Capability 
Classification, Walton Property. 
Q. (By Mr. Veeder) And would you state into the record 
what is depicted on -- first state into the record 
the basis upon which that map is prepared. 
A. The Colville Exhibit No. 48 is a map prepared on an 
aerial photo base of No Name Creek Basin. The map 
depicts the outlines of the No Name Creek Basin water-
shed which are heavy blue dashed lines. 
The map shows the boundaries of the respec-
tive allotments in the No Name Creek Basin and the 
map depicts the outlines of soil maping units on the 
Walton property. 
Q. Now, did you prepare this map? 
A. Yes, I did. 
Q. Would you state into the record the meaning of the 
symbols that appear on the map? I see Roman Numeral 
IV through there, and explain into the record what 
those symbols mean, please. 
A. We have two types of symbols on the map. 
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and we simply go through the standard conventional 
practices you use in the field for a survey where 
you hand texture the soils to determine what the 
texture is , and from that you make examinations of 
the permeability and moisture- holding capac ity and 
a number of other physical characteristics of the 
soil . 
MR. PRICE: Mr. Kaczmarek, I take it you did 
not physically auger down into the soil to measure 
the depth of the soi l or anythi~g like that, did you? 
THE WITNESS : Yes, we did at the U.S. Geological 
sites . 
MR. PRICE: You did? 
THE WITNESS; Yes . I was present at each one 
of those. 
MR. PRICE: I just thought you said you hand 
tested the soi l . 
THE WITNESS: I take a handful of the material 
from the a~ger bori~g and t exture it for each type of 
material as you encounter it as you . go down through 
the soil profile. 
MR. PRICE: And you d i d that in conjunction 
with the u.s. Geological Survey? 
THE WITNESS: That ' s right . 
(By Mr . Veeder) And you are relying upon the USGS 
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report and a BIA report? 
A. No , sir. 
MR . PRICE: What s~gnificance do the Bureau of 
Indian Affairs ' report have? 
THE WITNESS: The Bureau of Indian Affairs 
provided us with a soils map of the valley . Part of 
our process was to l ook at boundaries and to look at 
the information contained on that map and determine 
its accuracy and veracity. 
MR. PRICE: Your Honor , I would ask t hat ·that 
map be made available. 
MR. VEEDER; It ' s an exhibit. 
MR. PRICE : Could we have that made available? 
MR. VEEDER: It ' s right there. Go over there and 
pick it up . 
THE COURT: What number is it? 
MR. VEEDER: What is the number of that, ·do you 
know? 
THE WITNESS: No, I don ' t! 
MR. VEEDER: l~e were looking at it. 
MR. PRICE: This material is already in evidence. 
MR . VEEDER: No, no, it is not. 
Q. (By Mr. Veeder) Would you state into the record what 
you did in regard to make more relevant , more 
specific the invest igations that you made in regard to 
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the symbols and the soil classifications and the 
material that appears in the map that does not appear 
on the BIA map? 
A. Yes, I will. The information that appears on Colville 
Confederated Tribe Exhibit 48, is the same-information 
in regards to soil. There are two types of symbols 
shown on it. One type is exactly the same information 
and the boundaries are the same, soil boundaries that 
were submitted by the U.S. on one of their exhibits, 
and I don ' t recall the number of that exhibit . They 
are in evidence. 
What we have done is we have taken the back-
ground information, the soil survey information, and 
added that information to this map in addition to that 
former l y submitted evidence. 
The formerly submitted evidence is representej 
by the Roman Numerals , and those symbols depict land 
use capability classifications. The basis for the land 
use capability classifications is interpretation of 
the physical soil characteristics. The physical soil 
characteristics, _however, were not called out on the 
originally submitted map. I have added them to this 
map in the form of soil survey symbols which you see 
underlined in red on Exhibit 48. 
THE COURT: Does this all relate to the contention 
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that this land is not -- does not need irrigation or 
is not suitable for crops? 
MR. VEEDER: Yes. There are two elements here, 
Your Honor, in regard to this map: One, most of this 
waterl~~ged land is not irr~gable, but we are in the 
position that where there m~ght be some water utilized 
at some times of the year, that is, for example, Your 
Honor raised the point as to whether the diversion 
duty would be four acre feet thro~ghout the valley. 
Certainly, in regard to land zero, they shouldn ' t : get 
any water. In regard to an area that dries out maybe 
in late August, they might be entitled to, oh, a 
quarter of an acre foot . 
So, this bri~gs us r~ght down to the heart 
and soul of the Remand here. The Court has said, and 
we totally disagree with the Court of Appeals, but --
THE COURT: No, I realize that. 
MR. VEEDER: Well, not at all. Some of it was 
pretty good. 
THE COURT: But, I can't afford that luxury. 
MR. VEEDER: I know what the Remand means, Your 
Honor. What I am pointi~g out is that when the Court 
says this is to be a proration on an irr~gable acre 
basis --
THE COURT: Yes. I understand that, Mr . Veeder, 
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and I am not seeking to interfere with your presenta-
tion , but I am wondering how much of this was 
presented and is presently in the record. 
MR. VEEDER: Oh, no . This is not in the record . 
This is not in the record. 
MR. PRICE: Your Honor, we are going to even a 
more important point , and that is Judge Neill found 
there was a water duty for the acreage, the entire 
acreage in that valley, of four acre feet per year . 
That was never reversed by the Court of Appeals . It 
stands as the law in this case, and all we are trying 
to do now is go behind that and come up with some 
different figure for the Walton land. 
That was _ gone into extensively by ASCS 
people , by the USGS, by the Tribe. That was litigated 
in three weeks of trial. That \·las a very key issue 
as to what the water duty was. 
I seriously oppose trying to reopen that 
issue through ·the back door. 
THE COURT: Wel l, l et me clarify my view on it 
at the moment. ~ indicated yesterday that I was 
going to permit the Tribe and/or the _government to 
present their theory on this. I have to be a little 
flexible because, as I said earlier, I didn ' t try the 
earlier case, but I do not intend to decide matters 
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contrary to the way they were decided on the trial 
of this case that were not affected by the Circuit 
decision. 
MR. VEEDER: Mr. Price made a misstatement to 
you. There is nothing, there is nothing to show that 
this land is entitled to four acre feet to the acre. 
Nothing . 
THE COURT: Well, I will . go back to Judge Neil l ' s 
Opinion and so· forth and reach that decision, but 
let's --
MR. VEEDER: The ju~gment, Your Honor, is a very 
import<;mt element in this ·case. You will find that 
they offered no. evidence in this matter in r~gard to 
water duty in regard to this particular land. 
Trill COURT: All r~ght. Well, let's go ahead 
with the testimony. All I am saying is that 
MR. VEEDER: This is not repetitious. 
THE COURT: - - so that you will be aware, I would 
like you to avoid matters litigated before . 
MR. VEEDER: We are certainly doing that. 
THE COURT: And I intend to decide only the 
issues which I am persuaded that the Circuit wants 
me to decide, which I am sure you will agree is my 
duty. 
MR. VEEDER: That's all we want. 
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Q. 
A. 
(~y Mr. Veeder) Now , would you state into the record 
starti~g with the very lowest symbol in the very 
b~~gy area and explain what that means? 
I m~ght point out that there is another exhibit in 
evidence which is a soil mapping symbol key , and I 
be lieve i provided that to the Clerk yesterday . I 
don 't recall the number. 
MR . VEEDER: That is in the record. 
THE CLERK: 12-3 . 
THE WITNESS: And Exhibit 12-3 has a number ·of 
pages in it. The first page shows an example of the 
format used on the soil survey symbols, and then it 
provides a definition of each element in that 
symbol. 
The following pages describe the physical 
characteristics that are denoted by the letters and 
numbers used in the soil mapping symbol . 
So, if I can respond to the question, the 
first soil mapping symbol is located north of the 
granite lip on the Walton property in Al lotment 894 , 
and .it is a symbol designated as 6SA1Wl-Xl2, and 
that's over a 2A , and what .the various symbols mean 
in that symbol, if I may refer to the l~gend, the 
6 refers to .the soil texture, and the soil texture 
is a medium deep, a deep, medium texture, moderately 
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Q. 
A. 
permeable soil. 
Now, when we say deep, we are talki~g about 
36 inches or more. When we talk about medium texture, 
we are talking about the surface texture of the soil. 
We are talki~g about medium textured soil as bei~g 
defined in the range of silt, loam, very fine, sandy 
loam, on through to loamy, very fine sand. 
I emphasize that applies only to the surface 
texture of the soil below which you might have other 
types of textures, and in this case, we do know we 
have some more restrictive permeabilities. 
The SAl portion of the symbol is a soil 
inhibitory factor which is shown on Page 4. 
Now, when you use the te·rm inhibitory factor, would 
you state for the Court what that means? 
Inhibitory factors are factors that affect the 
produci ti vi ty of the .soil and affect the capability 
of the soil to be .managed for different uses. 
The SAl symbol actually is shown on Page --
we have got several pages of this inhibitory factors. 
It is shown on P?-ge 6. It says, "Slight to moderate 
saline-alkali conditions, growth to most crops is 
moderately eff.ected, and less tolerant crops are 
seriously effected." The ·natural vegetation is of a 
species which are at least moderately salt or alkaline 
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tolerant. 
Similarly, we have a second inhibitory factor 
shOwn in t he soil suryey symbol which is a Wl. Wl 
is shown on P~ge 5 o f Exhibi t 12- 3 . I t is a wetness 
inhibitory fac t or which indicates t hat there is excess 
water in the s oi l profile in a sufficient d~gree to 
affect .the normal function of. the profile in produc-
tion of crops or native v~getation , and there are 
several degrees of that s hown in this particular case. 
We are looki~g at an area which is subject 
to fluctuati~g wat er tables thro~ghout much of the 
year. It is a wet soil profile. 
The other portions of the soil symbol, the 
Xl2 refers to the fact that the soil profi l e is formed 
on apparent materia l of o l d alluvium. 
The 2A refers to the slope of the soil in 
that area , and I would have to refer to the pr·ofi le 
to find what that is . It is a zero to three percent 
slope in that area , very flat, nearly level land. 
That is on the last page of Exhibit 12- 3. 
MR. VEEDER: We offer in evidence Tribe ' s Exhibit 
48. 
MR. SltVEENEY: No objection from the . government, 
Your Honor. 
MR. PRICE: I object to it as being repetitious 
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Q. 
Q. 
and relying on reports that I have not seen as sub-
stantiati~g the material thatts on that exhibit, Your 
Honor. 
THE COURT: Well, I will . go ahead and admit it. 
(By Mr. Veeder) Now, would you proceed from south to 
north in regard to the soil t extures, the characteris-
tics pointing out what exists there today in r~gard 
to the surface water in the area, and when you come to 
a piezometer, just announce where the piezometer is 
so everybody knows how waterlogged the place is, and 
just proceed r~ght on up. 
MR. PRICE: I am objecting to the form of the 
question . 
MR . VEEDER: I did not hear that. 
MR. PRICE: I am objecting to the form of the 
ques tion characterizing the testimony. It is also 
leading. 
MR. VEEDER: I will restate it . I want it very 
clear, though, that 
(By Hr . Veeder) Would you state into the record , from 
north to south, the kind and type of soils that you 
invest~gated and state into the record the d~gree of 
wetness that you encountered, and that will be eno~gh 
to .start with.· 
THE COURT: Are you talking about a specific · time 
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of the season? 
MR. VEEDER: Yes, and you can talk about it now, 
and what you have observed in the past. 
THE WITNESS: Yes, if I may continue, I guess 
from granite lip on up we have described the first 
symbol which describes the soil on the No Name Creek 
Valley floor. 
MR. SWEENEY: Sorry. 
MR. VEEDER: Can't you hear him, Mr. Sweeney? 
MR. SWEENEY : I tho~ght he was _ goi~g to start 
north to south. 
MR. VEEDER; No, no. We go from south to north. 
That's what I asked him to do . 
THE COURT: All right. Go ahead. Everybody is 
talki~g except the witness. 
THE WITNESS: Thank you, Your Honor. The soil 
survey symbols 6SA1Wl-Xl2 over 2A describes the soil 
that occupies the entire valley floor throughout all 
of the valley floor area of Allotment H- 894 on the 
Walton property . 
As we move northward , we see that a small 
portion of that soil unit also extends into the 
southern tip of Allotment 2371, and I don't see the 
label for that( but I do know that's the correct 
allotment. Here we are. Here's the label, and as we 
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Q. 
A. 
northward along the valley floor into Allotment 2371, 
the soil symbol that occupies the entire valley floor 
on Mr. Waltonts property in Allotment 2371 is a symbol 
called out as 4W2-X7 over 3A. The 4 ~gain refers to th~ 
soil texture which is a deep, medium textured, very 
slowly permeable soil. The W2 refers to the wetness 
inhibitory factor , which in this case means that we 
have longer periods of inundation and considerable 
periods of delayed drainage compared to the Wl. 
(By Mr. Veeder} When you say inundation, what do you 
mean by inundation? 
It means it ' s wet, waterlogged soil. 
THE COURT: All the time or certain times? 
THE WITNESS: Well, that's what I was . going to 
say . The symbols refer to the condition of soil 
thro~ghout the growing season , and the way we have 
defined this, we know that the water table fluctuates. 
Of course, it is h~gh in the spring and then it will 
become progressively lower throughout the year. 
When we use a W2 symbol, we are looking at 
a situation where we have the waterlogged condition 
throughout most of the growing season up and thro~gh 
mid-July to late July. The land is characterized 
in a state of nature by a considerable number of 
water-loving plants, which is one of the criteria we 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE 300 Kaczmarek - Direct 
Veeder 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
use, in fact, to describe the land. 
THE COURT: It would vary, I suppose, from year 
to year? 
THE WITNESS: That ' s correct. That's correct. 
The other thing I would point out is that the valley 
floor in the northwesternmost portion of Allotment 
894, and in a small portion of Allotment 2371, we 
have an area of serious waterlogging which we have 
designated with a 4W3-X7 over 3A, and that is an area 
in which we have a perennially high water table. 
In fact, my personal observation of that area is that 
it is an area of ground water discharge. It is 
adjacent to the piezometer W- 3 where we see the water 
flowing from the piezometer year around, and that is 
an area which remains wet year around and has water 
flowing from the surface of the land ·. 
The soil unit 4W2-X7 over 3A extendi north-
ward to encompass approximately 75 percent of the 
Walton Allotment 525, which is his northernmost allot-
ment, and ~gain, it is the W-2 indicates that we have 
wet soil profile conditions throughout most of the 
year. 
We can look at the piezometer, at the 
water level s in the piezometers in Exhibit 45 and see 
again that the water surfaces at the land surface or 
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above it in some places. My personal observations 
are that there are a number of areas within that 
soil mapping symbol that are actually discharging 
ground water to the surface again throughout a 
portion of the growing season. 
Moving north from that area , we have one 
other soil mapping symbo'l· on the valley floor, which 
is a C7-G23A, and that encompasses the northeast portio 
of Allotment 525, and that is a vlell-drained soil up 
on a higher level terrace above the valley floor. 
It is part of the valley -- central valley floor, but 
it is on a higher l evel than the poorly draining 
lands that extend down through most of the Walton 
property. 
The last soil unit I described is located 
over the No Name Creek aquifer, and .it is not located 
on the aquiclude materials. 
Q. (By Mr. Veeder) Now, Mr. Kaczmarek, have you used 
aerial photographs for the purpose of checking out 
your conclusions in regard to thi s land? 
A. Yes, I have. 
Q. Would you come and just put these up on the easel, 
please? Nill you want them both on? 
A. If you have Exhibit 46-A, first. 
MR. VEEDER: Your Honor, we have on the easel 
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46, Tribe's Exhibit 46 and 46-A. I have here a 
certified copy of that aerial. I t is a 1936 aerial. 
It is certified as to the authenticity of it. 
What has transpired is that we have 
enlarged the aerial that Your Honor is looking at now. 
That is just a photograph we took from the Archives 
or obtained from the Archives, and the enla~gement 
is simply for the purpose of easy identification and 
easy viewing. 
THE COURT: And the purpose of this evidence? 
MR. VEEDER: The purpose of this evidence is 
to demonstrate the historic waterl og character of the 
land, Your Honor, and I think this is the first aerial 
we have been able to find in this regard . The 
authenticity o f it is beyond question, Your Honor. 
THE COURT: Go ahead , Mr. Veeder. 
Q. (By Mr. Veeder) Would you step to Exhibit 46 and 
state into the reco~d what is depicted on 46 and 
characterize ¥That is appearing on that exhibit, please. 
A Colville Exhibit 46 is an aerial photograph of No 
Name Creek Valley and some adjacent areas. It was 
taken September 28th of 1936. 
The photograph shows the No Name Creek 
Valley floor and the adjacent bedrock areas that 
form the walls of the valley. 
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Q. 
A. 
Q. 
A. 
Now , 1-1r. Kaczmarek, what has been your experience 
in photographic interpretation, and are there any 
technical terms pursuant to which that is referred to? 
Is it a particular science? Have you studied i t? 
Yes. It is a particular science, and I have been 
trained in aerial photo interpretation, imagery 
interpretation, and in aerial photogrammetry . 
Would you rapidly state what that training is and 
background and what they utilize aerial interpreta-
tion as a part of your daily business. 
Well , my initial training in interpreting aerial 
photography was i n undergraduate school where we 
were trained to show geologic structures on aerial 
photographs, and then _ go through_ geometric anal ysis 
of the structures using various photogrammetry 
methods. 
Subsequent to that, I was in the Army for 
four years as an officer in the Corps of E~gineers , 
during which time I took the normal aerial photo 
interpretation training that we taken in the Corps of 
E~gineers' school, and subsequent to that I went throug1 
a 12-week h~ghly specialized course in aerial photo-
graphic interpretation , imagery interpretat ion, and 
phot?grammetry for a number o f purposes involving both 
geol?gic interpretation for location of engineeririg 
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Q. 
A. 
Q. 
Q. 
materials, as well as military application of infantry 
interpretation. 
Now, would you proceed to review the 1936 aerial which 
is Tribe's Exhibit 46, and relate what is demonstrated 
on there in the year 1936, with the soil survey, the 
cross section, and the geology that is shown on 
Tribe's Exhibits 6 
Yes. 
and 44, I think it is. 44. 
MR . PRICE: Excuse me, Mr . Kaczmarek. Your 
Honor, I am . going to object to any interpretation 
in terms of waterlogged land from this photograph. 
The witness presumably has had some training 
in photography for geological purposes and such. I 
don 't know how this Court or anybody can establish 
credibility in terms of waterlogged ·l and from a 1936 
photograph, and we are going to object to the qualifi -
cations of the witness in that r~gard. 
MR. VEEDER : I will do some more qualifications. 
THE COURT: All right. You are going to have to 
show me that picture shows me something. It looks 
like a big blob to me. 
MR. VEEDER: Nell , that is why we are here, 
Your Honor . 
(By Mr. Veeder) Would you state into the record ·what 
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A. 
Q. 
A. 
your training was, background and experience in 
regard to determining waterl~gged characteristics 
of the kind that permeate the Walton property? 
Yes. The aerial phot~graphy is a tool that I use 
routinely as a . geohydrologist and geologist. One 
of the primary applications that I make in the area 
of phot~graphy is in locati~g shallow. ground water. 
When you say shallow. ground water, what does that mean? 
That means ground water close to the surface that 
results in a saturated soil condition, that in turn 
resul ts in characteristic vegetation patterns, which 
show up very distinctively on an aerial photograph. 
.T!1R. PRICE: r4ay I voir dire, Your Honor, briefly? 
THE COURT: Yes. Go ahead. 
VOIR DIRE EXAMINATION . 
BY MR. PRICE: 
Q. At what · elevation are those photographs taken from 
that you normally utilize? 
A. I would have to refer to the notes from the USGS Survey 
I don't recall off the top of my head what the eleva-
tion or c~~era focal length is on this particular 
photograph. We entered that evidence into the record 
at an earlier hearing, and I would have to refer back 
to it. 
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Q. That was the 30,000 feet one? 
A. Oh, I am sure it was quite lower than that . 
Q. What do you normally utilize in determining the soil? 
A. These are the typical photographs that we use in that 
type of determination typically taken f rom elevations 
ranging from 12,000 feet for normal aerial photo-
graphy, up to higher elevations up to 66,000 from 
the U-2 flights. 
We also now, within the last four or five 
years , routinely use satellite photography as well 
which, of course, can be expanded to different scales. 
Q. You are not able to tell us at what elevation this one 
was taken? 
A. I don't recall offhand which elevation this was taken. 
In 1936, I would speculate that it was at 12,000 feet. 
That's a typica l e levation, but I don't recall without 
refreshi~g my memory. 
MR . VEEDER: Is the elevation -- is this photo-
. graph of such kind and character that you, as an 
expert in this field, can draw conclusions and expres s 
expert opinion with sufficient data on this? 
THE WITNESS: Yes. The photograph is very good, 
particularly in the No Name Creek area which is located 
centrally in the photograph. 
.£11R. VEEDER: .£11ay we proceed, Your Honor? 
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THE COURT: Yes, go ahead. 
DIRECT EXAMINATION (C~ntinui~g) : 
Q. 
A. 
Q. 
A. 
Q. 
A. 
(By Mr. Veeder) From the south to the north, let's 
have the information you want to give us. 
I am sorry. I couldn ' t hear your question. 
Just proceed from south to north, if you would, 
please. 
The photograph shows on the south edge of the 
photograph the Omak Lake. It is very visible. As 
we proceed north from Omak Lake, we see the No Name 
Creek Valley lying _generally south to north along the 
left half of the photograph. 
The granite lip -- if I might, if I might 
refer also to Colville Exhibit 46-A 
May I ask some questions on that so we will identify 
it? \'7ha t is 4 6-A? 
Exhibit 46-A is a paper copy of the aerial photograph 
that's been reproduced on a blue line print, and we 
have added to it the physical land boundaries of the 
allotments so that they will aid us in telling where 
we are located on the _ground as I refer to the exhibit. 
It is just a copy of the aerial phot~graph with the 
land boundaries added to it. 
Q. Is that a standard practice, Mr. Kaczmarek? 
WAYNE C. LENHART 
COURT REPORTER 
SPOKANE, WASHINGTON 
PAGE . 308 Kaczmarek - Direct 
Veeder 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. 
Q. 
A. 
Q. 
A. 
Mos t certainly . 
All r~ght. No offense. I just inquired. 
Now, would you . go ahead and tell us what 
you observed immediately north of Omak Lake there? 
As we proceed north from Omak Lake up the No Name 
Creek Valley, we see located on the common boundary 
between Allotment 901 -- between Allotment 901 and 
Walton ' s Allotment 894 at the southern boundary of 
Allotment 894 is the location of a granite lip which 
cuts across No Name Creek Valley. 
As we proceed north then up through Allot-
ments 894, 2371, and 525, we are viewing the No Name 
Creek Valley· floor on the Walton property . 
Well , what do you observe in regard to Allotments 901 
and 903? 
Well, we see the area here in , let ' s · start with 
Allotment 901 , \vhich is located due north of the 
northern end of Omak Lake , and again we see the granite 
valley walls on each side of the central portion of 
the valley, and downstream from the . granite lip we 
see a number of tracts of land located on the central 
valley floor t hat have been cleared of timber. In 
this 1936 photograph are parcels of agricultural land 
that are under cultivation. 
We also see on the tract of land, for example , 
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to t he east of No Name Creek Channel that runs down 
the central valley floor a parce l of land that shows 
density in the coloration. Referring to both 46 and 
46~A , you see a density in the coloration that's 
characteristic of an irrigated area, so you can see 
that 50 p~rcent or better of that particular tract of 
land on the valley floor in 1936, was being irrigated. 
The boundaries of the irr~gation are very 
distinctly delineated by the dense, . gray coloration 
in the phot~graph as opposed to the lighter colored 
areas which are outside the boundaries of the irrigated 
lands. 
MR. PRICE: Your Honor, this witness was 
supposed to be testifying to water tables . We are now 
apparently to get into what. was irrigated in early 
times in an attempt to bolster the Tribe 's case in chieF 
as to what may have been irrigated at a reasonable time 
and due diligence. This is going far afield of the 
scope that this witness is being offered for, and I 
suggest to the Court that what he is being able to 
find is irrigat ed and cleared land as opposed to what 
was in its natural state from those photographs does 
challenge one's credulity. 
MR. VEEDER : Well , you will have a chance to 
cross-examine. 
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MR . PRICE: But, the first part of my objection 
is that they are going back to irrigation and not the 
level of water which this witness was being offered 
for in terms of whether the water was -- the land 
was saturated or not. 
THE COURT: .I understand your position, Mr . 
Price . Is the purpose of this photograph to seek to 
demonstrate wha t lands were or were not man-irrigated 
in 1936? 
MR. VEEDER: I think it is very important that 
at this early date of 1936 , antecedent to the time 
that the Waltons came onto their property, - that we 
show the areas that were irrigated in 1936 , and the 
areas that were not irrigated in 1936, to demonstrate, 
once ~gain , that the perennial waterlogging of the 
Walton land existed at all times , and this is the best 
proof we have of it. 
THE COURT: Is Mr. Kaczmarek sayi~g this area 
that he just described was waterlogged or bei~g i rri-
gated? 
MR. VEEDER : No, no. That ' s irrigated . That ' s 
good land . 
THE COURT : How do you know? 
THE WITNESS : Because I have been on the land . 
THE COURT: How do you know from the picture --
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Q. 
A. 
Q. 
you are saying that you can tell from that picture 
that that land was artificially irrigated in 1 936? 
THE WITNESS: Yes, I can, because the ditch l ines 
are very distinct on the photograph, and the pattern 
of irrigation --
MR. VEEDER: May I ask more questions , then? 
lBy Mr. Veeder) Can you find other irrigated fields 
in 1936? 
Yes. 
Go ahead. Would you step to the - -
MR. PRICE ; vJell, I am going to raise the same 
objection, Your Honor. Counsel, by trying to qualify 
the witness, is going to evidence that I am objecting 
to that is not here on Remand. If they want to put 
in evidence about water table levels , I guess the 
Court has al l owed that -- is allowi~g that information 
to come in, but the irrigated acres, we have had 
testimony on that, and they can call witnesses who know 
about that. 
I object to it trying to _go in through a 
1936 aerial photograph . 
THE COURT: Well, I certainly understand your 
objection. I tho~ght that we were dealing here 
primarily , Mr. Veeder, with the contention that this 
is not irrigable land; under your theory, it is 
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Q. 
A. 
Q. 
A. 
saturated. It does not . grow decent crops and so forth. 
Are we now through? 
MR. VEEDER: We are moving up right now. 
(By Mr. Veeder). The next question is, Mr. Kaczmarek , 
would you proceed and locate on 46-A and on 46, the 
southern boundary. of the Walton property and Allotment 
894, please? 
Yes. Colville Exhibit 46-A shows the southern boundary 
of Allotment 894 on the same aerial photograph that 
is presented by Colville Exhibit 46, and the valley 
floor of Allotment 894 is north of that boundary. It 
is north of the granite lip , and here you can see 
on the photograph , which simply is a picture, you can 
see the condition of the land in 1936, on the valley 
f loor. 
THE COURT: This is basically the same land you 
were discussing earlier as being saturated? 
THE WITNESS : That's correct. 
(By Mr . Veeder) Isn't it identically the same? 
It's the same area that we have outlined on the soil 
sample -- this exhibit. 
THE COURT: I have a little trouble understanding. 
If you say you can · observe that that was under irri-
. gation, why in the world would someone be irrigati~g 
it if it's got standi~g water in it? 
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.MR. VEEDER: It's a very wasteful practice. 
He has been adhering to it a ll the time. 
THE COURT; ltfuo was? 
MR . VEEDER: Mr. Walton. 
THE COURT: He wasn ' t doi~g it in '36. 
MR . VEEDER: Well, he 's doi~g it now, and that's 
the point, 
THE COURT: All r~ght. 
MR . VEEDER: They were not irrigating that l and 
in '36, I can assure you. 
THE COURT: I thought the witness just testifi ed 
they were. 
THE WITNESS: Nor sir. 
MR. VEEDER: No, no. 
THE COURT: You have me confused now. 
MR. VEEDER: All right. He was.testifyi~g in 
regard to Allotment 901 and 903. Those are the 
Timentwa properties concerning which a . great deal of 
evidence went in yesterday _. These are Colville Allot-
ments. 
THE COURT: Then, these are not the lands that 
you were talki~g about earlier that were saturated? 
MR. VEEDER: He just moved up to it. He just 
this second mov ed up to Allotment 894, which is the 
Walton allotment, and he is testifying in regard pre-
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cisely to the same land that appears on the exhibits 
THE COURT: Let me interrupt . Maybe I created 
the· confusion by a question I asked Mr. Kaczmarek. 
You testified that you can determine from 
this aerial photo that a given parcel of land that 
was under irrigation in 1936. 
THE WITNESS : That 's correct. 
THE COURT : All r~ght , now is that land located 
within the area that you testified to earlier was 
saturated land or isn't it? 
THE WITNESS: The area that I testified to in 
r~gards to the question about whether or not I could 
identify irrigat~on was outside the land considered 
saturated. 
THE COURT.: All right . The rec·ord is now clear 
on that. Go ahead. 
MR. VEEDER: Go ahead. 
THE WITNESS: That land that I am now referring 
to, Your Honor, is on Allotment 894, and that is the 
land that I previously testif ied to that is subject 
to a high water table and is saturated. 
THE COURT: All r~ght . 
THE WITNESS: And what you can see on the photo-
graph ~gain, the areas are dense, dark gray as opposed 
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~o areas of lighter coloration on the valley floor 
which represent the dense, lush vegetation that 
. grows. It ' s the water- loving plants that . grow on 
the waterl?gged and boggy . ground. 
You can actually see in the northeastern 
portion of that soil unit where there is a spri~g 
that ' s still present there today. It is discha~gi~g 
water to No Name Creek, and it is just a manifestation 
of the fact that the water table there is still higher 
there than the land surface . 
The water table throughout that area, as we 
showed on Colville Exhibit -- what is it - - Colville 
Exhibit 45, it shows the . ground water level prof iles 
which show that the water tabl e throughout this area 
is at the land surface , or in some cases, higher than 
the land surface, and the aerial photograph shows 
very c l early the boundaries of the boggy waterlogged 
ground. 
As we proceed north into Allotment 2371, 
we see the same thing. In particular, the area which 
I had delineated on the soil map is the soil unit 
4W3-Xl2, which shows very clearly a dark area , and as 
we move from the north to south on that dark area in 
Allotment 2371, you can see that there is a number of 
water-loving plants . growing on the south boundary of 
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Q. 
A. 
Q. 
A. 
it. 
You can see some small ponds of water on 
the surface. Tbat is the same area that since I have 
been observi~g the land beginning in 1976, has con-
tinued to be an area of seep~ge where water discharged 
across the surface , and it shows ·.it very clearly 
in this photograph. 
As we move north from that in Allotment 
525 , we see substantially the same types of conditions 
that were in the 4W2 soil unit; again, a wet waterlogge~ 
soil area, and you can see various d~grees of water-
loggi~g on the aerial phot~graph , including some 
small patches of dense vegetation around areas that 
we observe in the field at the present time to be 
hummocky waterl~9ged _ groun~, and throughout the entire 
area you see the dark coloration characteristics 
of the v~getation that . grows on the perennially wet 
soils. 
THE COURT: All right. 
(~y Mr. Veeder ) Would you_get Exhibit 47? 
Yes, Exhibit 47 and 47-A. 
Would you state into the record what appears on Tribe's 
Exhibit 47 and 47-A, please? 
Tribe's Exhibits 47 and 47 ~A, are an aerial photograph 
that was taken on September lst , 1946, showing the 
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No Name Creek Valley , including the Walton properties 
and adjacent areas. 
The actual aerial photograph is shown on 
Tribe's Exhibit 47, and a paper copy of that same 
aeria l photograph is shown on Exhibit 47-A, with the 
~gricultural land boundaries superimposed to identify 
difterent parce l s of land. 
Now, are you capabl e of determining areas that are 
artificially irrigated and, for example , St. Mar y's 
area or any other areas appearing on those maps? 
Yes, I am . Once again , the areas that have been 
irrigated show very distinctively compared to non-
irr~gated area.s . 
When you say artificially irrigated, would you do tha·t? 
That's correct. The areas which have been cultivated 
and water applied to them, as ag·ricul tural irrigation, 
for example, at S.t. Mary's Mission is a good example 
of an irrig.ated field and shows several fie lds, in 
fact, and they demonstrate. the appearance of the 
irrigated areas in contrast to the nonirrigated areas, 
the artificial irr~gated areas in contrast to non-
irrigated areas. 
Off to the extreme northwest margin of the 
phot~graph , for example, along the Okan~gan River 
are a number of irr~gated tracts which. again show up 
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Q. 
A. 
quite distinctively. They have a dark _gray appearance 
and show the texture and the pattern of cultivation 
on land surfaces. 
Now, would you proceed to the v-Talton property and 
compare the areas concerni~g what you have already 
testified in regard to the waterlogged areas and the 
seep areas that p redominate on that area? 
Well, I am referring to Exhibit 47-A, which has the 
land boundaries shown on it, and beginning in the 
southern southeastern corner of Allotment 894 at just 
north of the_granite l ip, again we see substantially 
the s~e patterns and colorations that we see on the 
1936 photograph. 
We see dark areas of dense v~getation that 
coincide with the areas of shallow_ground water and 
seepage. We s e e phreatophytic vegetation over on the 
northeast corner of t his soil unit . This is 6AlW, 
one soil unit that we showed on the soil map , and where 
that phreatophytic vegetation is at, there is a spri~g 
Q. When you say phreatophytic --
A. That's water-lovi~g vegetation. That ' s where you 
actually have water seeping from the surface on that 
particular location and flowing across the _ground and 
into No Name Creek. 
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Moving north through that allotment onto 
Allotment 2371, we see the area of _ ground wat er dis -
cha~ge on the valley fl oor where we have standing 
water in the 4W3 soil unit. Again, we can see some 
la~ge water-loving trees, as well as quite a bit of 
dense vegetation .in that area. It is a very dark 
area compared to the adjacent areas which aren ' t quite 
as waterlogged as whe.re t he seepage is issui~g f rom 
the ground. 
As we move to the -northwest portion of that 
property, we see a substantia l area gain very dark in 
texture and appears to have l e ss vegetation. That ' s 
an area which, as we can witness today in the field 
and which I have observed , is hummocky, wet _ground. 
As we move up to _Al lotment 525, we see 
additional lands of similar nature portrayed on t he 
aerial photograph where our records of the _ ground watex 
level show that the ground water levels are at or near 
the land surface . 
So, the photographs give a very -- they are 
a very useful tool in observing and delineati~g the 
extent of the waterlo<;rged ground and knowi~g precisely 
where it is and how much of it is present . 
MR. VEEDER : Your Honor, this enla~gement of 
Exhibit 47 is an enlargement of a certified copy of an 
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aerial we have obtained from the United States. It 
is blown up simply for the purpose of easy reference. 
THE COURT: This is a small version of which one 
of these? 
MR . VEEDER: Of 47, yes , Your Honor . 
THE COURT: .I s this being offered? 
.f'.1R . VEEDER: Yes. We are offering both 46, 46-A, 
4 7' and 47 - A. 
THE COURT: All right . Mr. Price? 
MR . PRICE: My same objection that I made pre-
viously, Your Honor . 
THE COURT: Yes. 
MR . SI~ENEY : No objection. 
THE COURT: I am going to admit them so we have 
a complete record here. They will be admitted. 
MR . VEEDER : Yesterday, Your Honor , we handed to 
Your Honor Colville Exhibit 8 that shows the area as 
you can see the sprinkler. 
THE COURT: Yes , I reviewed those yesterday. 
MR . VEEDER : Yes. 
THE COURT: Are we going through those again? 
t1R . VEEDER: Yes. I want to have the witness 
locate them. 
THE COURT: All right. 
(By Mr . Veeder) Can you state into the record utilizin 
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I am handing you Tribe ' s Exhibit 8, a photograph , 
a nd would you state into the record , if you can, and 
locate the sprinkle r system and the l a nd surface as 
it pertains to, for example , our soils map. Would you 
do that? 
A. Yes , I can . The .photograph presented to me he r e is 
Colvil le Confederated Tribe ' s Exhi bit 8 . It i s a 
phot ograph that is viewing a portion o f the Wal ton 
l a nd located just to the north of his p resently-
existing sump on Allotment located -- in this parti-
cular case t he photograph is l ocated in Allotment 2371 , 
although t he sump actual l y c rosses some Tr i ba l land 
and goes i nto anothe r allotment. 
MR. PRICE : That ' s not responsive , Your Honor . 
MR . VEEDER : He is locpting it. 
THE COURT~ Well , Mr. Price was comment i ng about 
the sump tes timony , I assume , bu t go ahead . 
THE WITNESS: Well , I refer to the sump only to 
point out that the photograph is loc a ted at the, nea r 
the northern end o f the sump on Allotment 2371, and 
that the phot ograph is taken from the road alo~g the 
east side of the valle y look i ng from east to west acros 
t hat allotment just north of the sump on Allo tment 2371 
The photog r aph shows in the foreground 
in f act, the large~ portion of the p hotograph --
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MR. PRICE: Your Honor, excuse me. This is not 
responsive. He was asked to locate Exhibit 8 in 
relation to Exhibit 46, and he has done that . 
. THE COURT : Yes. I don ' t ·think v1e want to belabor 
this thing, but I don ' t want to interfere with your 
presentation. Your purpose was to locate the area in 
the phot~graphs, wasn ' t it, on the big photograph? 
THE WITNESS; Yes. 
MR. VEEDER : Well, I would like to have you locate 
it on the soils map, if you ·would. 
THE WITNESS: I thought that was the question. 
MR. VEEDER: That 1 S right. 
MR . PRICE: That has been answered, Your Honor. 
THE WITNESS: I can show -- I can just roll this 
back up and show it very qu_ickl y. 
The soils map is on the aerial photo base 
in t he same exact spot portrayed on the soils map 
here in Allotment 2371. 
Is that responsive to the question? I have 
forgotten what the question is right now. 
THE COURT: I gather that's where we were going. 
(By Mr. Veeder) Now, would you state into the record 
whether there is any land as shown on Colville 
Exhibit 8 based upon your knowledge of the area, and 
based upon viewing the phot~graph, and based upon your 
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own personal investigation, are there any areas in 
there in your view that require irrigation, Mr. 
Kaczmarek? 
A. Well, let me answer that this way: The photograph 
depicts in the foreground between the point where the 
photographer was standing and the line of vegetation 
in the bac~ground of the phot?graph , we are looking 
across one of the waterlogged soil units where we 
have shallow ground water table, and we have a certain 
amount of natural seepage. 
THE COURT: But , that wasn't the question. 
THE WITNESS: The soil profile -- so my response 
to the question is that this certainly wouldn't require 
irrigation if it is already saturated and wet, which i t 
is, and I simply wanted to point out that fact on the 
photograph . Was that the quest ion? · 
MR. VEEDER: That's a very good an.swer. 
MR. PRICE : Is that t he answer you wanted, Mr. 
Veeder? 
Q. (By Mr. Veeder) Now , I hand to you Colville Allotment 
-- Colville photograph marked 9, and would you start 
now with the soils map and locate the area on the 
soils map and give the number of t he soils map and 
testify from it and locate in regard to the allotment 
numbers? 
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A. The soils map is Exhibit 48. The photograph , 
Exhibit No. 9, is taken from a position high on the 
valley wall on the east side of the No Name Creek 
Valley directly above the sump, · which lS located in 
portions of 2371, the Colville Tribal land, and 
Allotment 894, viewing that portion of the Walton 
property on the No Name Creek Valley floor from the 
east side of the valley looking tov1ard the west side 
of t he valley. 
Q. Now, I hand you Colville Allotment -- photograph 
Exhibit 10, and I woul d like to have you locate the 
area and - -
A. Okay. Colville Exhibit No. 10 is a phot~graph again 
viewi~g the No Name Creek Valley floor from a point 
high on the east wall of the valley looking towards the 
west on the soils map. That ' s the portion of --
it shows the portion of Al l otment H-894 on the valley 
floor that's occupied by 6Al-Wl soil unit, as well as 
other soils in the allotment. 
Q. Can you state into the record the degree of saturation 
that appears on this map? 
A. Yes , I can. 
Q. On the photograph? 
A. On this part icular map? 
Q. Photograph. 
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Q. 
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A. 
Exhibit 10, the photograph? 
That's right. 
Which is Exhibit 10, shows standing water in the 
fielqs over a substantial portion of the standing water 
over substantial portions of the soil unit shown on 
Exhibit 48 at 6SA1-Wl. 
Now, in the bac~ground there is a coloration of sort 
of a brown . growth of some kind. vJha t was that? 
That 's the wheat grass that grows on the saline, 
wet land down there on that same soil unit, 6SA1-Wl. 
Now, I hand you a photograph marked Colville Exhibit 3 
and as~ you to locate that, if you would, on the 
soils map and identify the characteristics of the 
soil where that photograph was taken, please. 
The Exhibit No. 3 is a photograph again taken from 
the east side of the valley looking toward the west 
side of the valley across Allotment 2371. It shows 
the sump and it shows the val ley floor in t he southern 
portion of Allotment 2371 and in the northern portion 
of Allotment 894. 
It depicts the soil units 4W3, which is the 
extremely dark green area where water is discharging 
from the ground in a large seepage area, a very wet 
soil unit. 
It also depicts soil unit 4t-72, which is also 
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Q. 
A. 
Q. 
A. 
a wet soil uni t . I t shows water standing on the 
surface of the 4W2 soil unit. 
Now, would you state into the record when that 
phot9graph was taken? 
That phot9graph was taken on August 6, 1979. 
Now, ·you spoke in your earlier testimony about the 
inhibitory factors, and whether those inhibitory 
factors in fact, the Court asked the question. 
Does that pertain throughout the irrigation 
season from the standpoint of the wetness of the 
soil that you just did you witness that? 
Yes. In referring to Colville Exhibit No. 45, which 
I think is representative of the ground water condi-
tions out here from year to year, we see that in the 
early spring, in March of that year, we had high 
shallow. ground water conditions thro~ghout the va l ley 
floor on the Walton property, and we see that in 
September the 12th of that year, after a period of 
withdrawal from ground wat er for irr~gation and what 
is normally the period of substantial decline in the 
seasonal . ground water levels, we have ground water 
leve l s substantially the same as they were that 
spring a foot to a foot and a half lower is a l l from 
what they were in the spring. 
So, there is very little fluctuation in the 
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Q. 
ground water season and, of course, the reason for 
that is because it is recharged continuously from the 
north to the slowly permeable soils. 
I would like to have -- I better identify this. 
Colville Exhibit 6, that's a photograph. 
\117ould you locate it on the soils map? ~tJould you state 
into the record the condition of the water table, and 
also state into the record whether there is the 
permanency of the high water table that appears 
there? 
MR. PRICE: Your Honor, I believe he has testi-
fied to this at some length already in terms of going 
from south to north, the soil type, its permeability 
at . great length in the first trial. We are _ going 
over it again and he has testified here today on 
this same subject. 
THE COURT: Are we going back through this again? 
Is this a new area? 
MR. VEEDER: No. We are not goi~g back through 
anything. I think it is extremely important that 
these same photographs were handed to the witness, 
Mr. Walton, and his statements, I think, have to be 
rebutted, and I am rebutti~g them now. 
THE COURT: Oh, there is no problem with that, 
but there was an objection to whatever you are doing 
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now. 
MR. VEEDER: What? 
THE COURT : You are just merely goi~g through 
these photographs? 
MR. VEEDER: I am just going through the photo-
graphs. 
THE COURT: All right. 
~m . VEEDER: I am_going through the photographs 
in an effort to demonstrate that what Mr . Walton said 
was incorrect. 
MR . PRICE : t-1y objection is repetitious , Your 
Honor. If there are some questions in what Mr. Veeder 
is talking about now , t hat ' s fine , but the que stion he 
asked is repetitious to identify soil type and so 
forth. We have gone througp north to south or south 
to north in two different photographs . 
THE COURT: That ' s how it seems to me, too , but 
go ahead . 
THE WITNESS: Very rapidly, this is a view , this 
is photograph Colville Exhibit 6 , and it is a photograp 
which is a view from northwest to southeast , the land 
located on the valley floor of No Name Creek Valley 
right on the common boundary between Walton Al lotments 
2371 and 894, and just south a few hundred feet from 
piezometer 3, which is the one we described earlier 
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Q. 
A. 
with the water flowing from it. 
I can't remember what the whole question 
was. Did I answer it? 
(By Mr. Veeder) Here is Colville Exhibit No . 7 . 
That ' s a photograph . Would you identify i t on your 
soils map? 
This is a phot~graph taken from the east side of the 
No Name Creek Valley , this being Colville Exhibit No . 
7. It is viewi~g the No Name Creek Valley floor on 
the Wal ton property from east looking towards the west, 
and we see on i t soil units 4W2 soil unit, 4W2 soil 
unit and we can see on the surface of that soi l 
unit the 4W3 soil unit. 
We see also the location of p i ezomet er PW2 
right a l ong the ma~gin of that 4W3 soil unit . We 
see standing wat er on both the 4W2 and the 4W3 soil 
units. 
MR. VEEDER: Coul d we have a break now , Your 
Honor? It is 10 : 25 , and I think we can move this 
thing along. 
THE COURT: ~\Tell , with that representation, yes. 
We will take about ten minutes. 
(~recess taken at this time.) 
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THE COURT: All r~ght . l'·ir. Veeder, you may 
continue, 
MR. VEEDER: You may cross-examine. 
.THE COURT: All right. Mr. Price? 
MR. PRICE: Thank you , Your Honor. 
CROSS-EXAMINATION 
BY MR . PRICE: 
MR. PRICE : r-1ay I approach the wi tness, Your 
Honor? 
THE COURT : Yes, . go ahead. 
MR. VEEDER: Your Honor, may I sit in the jury 
box while this . goes on? 
THE COURT: Certain l y, Mr. Veeder . 
Q. (By Mr. Price) Mr. Kaczmar~k, showing you Exhibit 9, 
that ' s a photograph you testified about here today; 
is that correct? 
A. Yes. 
Q. It depicts some . green fields and some brown fields; 
is that correct? 
A. That's correct. 
Q. And do you know that the . green fields are , in fact, 
irrigated by the Wal tons? 
A. They are not entirely irrigated by t he Waltons; certain 
portions of that, of the fields depicted on that 
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phot~graph are irr~gated; other portions are not. 
Q. The brown portions, particularly in the middle of 
the photograph, at each side in the middle of the 
photograph are not irrigated, are they? 
A. That's correct. 
Q. And the green portions ·are irrigated, though? 
A. Some of the green portions; some of the . green portions 
are not. 
Q. You were asked the question as to whether or not 
irrigation was appropriate on those fields in that 
area. I didn't ever get an answer. ·I didn 't under-
stand your answer to be whether irrigation was never 
appropriate, or that ·irrigation was appropriate in 
some manner. 
A. V>7ell, the question , Mr. Price, wasn't in regards to 
this particula-r exhibit. 
Q. I am asking you with regard to that particular exhibit. 
A. The question that I addressed was i n regards to a 
specific location in which I responded that irrigation 
was not appropriate. 
Q. Ever? Is that your answer that it would not be appro-
priate? 
A. Not so long as you had standing water and water seeping 
from the wet soil profile and flowing across the 
land. It is patently obvious it doesn't require 
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irrigation . 
Q. And what phot~graph was that? 
A. Well , I'd have to see it. I don 't recall what the 
number is on the back of it. 
Q. Showi~g you Exhibit 8. 
A. It's Colvi l le Confederated Tribe's Exhibit 8. 
Q. How many acres are depicted there? 
A. I haven't tried to measure the acres that are depicted 
on the photograph , Mr. Price. 
Q. And the irrigation sprinkler set that is depicted in 
that photograph, how long had i t been· in that posi-
tion? 
A. Mr . Price, I didn 't testify ·how long it had been 
there. l!Je have records which we can consult which 
would tell us that. I don't have them available to 
me here. 
Q. You don ' t know how long that sprinkler irrigation 
system had been at that particular location at the 
time that picture was taken? 
A. That's correct. 
Q. And you don ' t know the set for that particular 
irrigation system in terms of how often it is moved, 
or in terms of how often that field is covered, do 
you? 
A. Well, I have that information available here, but I 
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haven ' t consulted it. 
How many sprinkler heads are there on that particular 
set? 
Well, looki~g at Colville Exhibit No. 8, I see in 
addition to a l arge leak in th~ pipe l ine spraying 
water in every which direction, one, two, three, four, 
five, six, seven sprinkler heads. 
Does that photograph depict the entire set? 
The entire what? 
The entire irrigation set in that field? 
Oh, I am sure it doesn't. This is just one line, and 
I don't know that this even depicts the entire line. 
Have you ever observed irrigation in other fields 
besides the Waltons' property duri~g your experience? 
I beg your pardon? I didn ' .t catch the question. 
Have you ever observed irrigation from sprinkler 
irr~gation in other fields besides the Waltons' in your 
experience? 
Have I observed irr~gation in other fields besides 
on the Walton property? 
Yes . 
Well, I have observed irrigation in fields throughout 
the Western United States. I guess I don't understand 
the question. 
That's fine. That's what I was asking for. Have you 
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ever observed standing water in an area that's being 
sprinkler irrigated at any given point in time during 
your entire experience? 
A. Well, I certainly have. This is a photograph of it 
right here. 
Q. Okay. You have seen other occasions besides the 
Walton property, haven ' t you? 
MR. PRICE: Mr. Veeder, would you please not 
prompt the witness by sayi~g, "no"? 
Q. (By Mr. Price) I don ' t consider that 
A. Well, I am considering the question. · Offhand, I am 
quite pressed to think of such an instance. 
Q. I thought you just said that you had seen that. 
A. No. I said I have seen irrigation on numerous fie l ds 
throughout the western United States . 
Q. And I asked you if you had seen water standing in the 
field where irrigation, sprinkler irrigation is 
occurring, and your answer was, "yes." 
A. Well, that certainly wasn ' t the question I heard. 
Q. All right. So, you have never seen water standi~g 
in the field thit ' s being sprinkler irrigated besides 
the Walton property during your entire experience. 
A. Well, I can't recall an occasion. I am sure it is 
possible , but I don't recall any instances. In fact, 
I recall quite the opposite, that most of the areas 
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Q. 
A. 
Q. 
that I have observed sprinkler irrigation or other 
types of irrigation have been on arid or semi-arid 
land, which was sorely deficient in soil moisture 
and ~n water, which is quite the opposite of this 
waterl?gged ground that we are observing here on 
Mr. Walton's property. 
So, you have never seen it? Would you turn to the 
exhibit that shows the alluvial fills, the red and 
the different type of fills in the land, the geological 
exhibit? Yes . Exhibit 44 and 45. 
Do I understand your testimony correctly that 
with re~pect -- if I may approach the exhibit, Your 
Honor, Plainti~f ' s Exhibit 44 --the area demarcated 
in red is an area that has water, does not move freely. 
The area delineated in red is an area of extremely 
low permeability in the alluvial valley fill. 
All right. I notice in the photograph, the aerial 
photographs that you testified about and the photo-
. graphs here in Exhibit 9, particularly, it doesn't 
show that all of the land is not susceptible to irri-
gation. There are . green fields there that are 
irrigated, and there are brown fields in that same 
location that are not irrigated that are brown. 
How do you account for that, Mr. Kaczmarek? 
A. I didn't understand the question. lt\Tould you go over 
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Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
that again? 
Well, if I understand y our testimony correctly, all 
the area des~gnated in red you are telling this Court 
is not suitable for irr~gation;· do I understand you 
correctly? 
No, I never said that. 
You didn't? Well, how many acres on the Walton propert' 
is not suitable for irr~gation in your opinion? 
I haven ' t measured them. 
You haven't measured them? You have taken a few 
photographs of a spot here or there, but you haven't 
measured the acreage that's not suitable? 
Mr . Price, I didn ' t testify to the acreage. We have 
other '\>1itnesses here who have that information 
availabl e. 
I see. How do .you tell from this Exhibit 44 or 45 , 
as to which of the acreages are susceptible and 
appropriate for irrigation, and which are not? 
MR. VEEDER: Object to the question . This exhibit 
was not offered for that purpose, nor did he testify 
in regard to that. 
THE COURT: Well, this is cross-examination. I 
am going to overrule the objection. 
TB~ WITNESS; Well, Mr. Price, Exhibit No . 44 , 
shows the location of the materials in the valley botton 
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Q. 
ll. 
Q. 
Q. 
f loor that are poorly permeable. It also shows the 
locations of the observation wells that show the 
ground water. levels which are used in constructing 
the exhibit that shows the _ ground water profiles 
demonstrating that the ground water is at or near 
the land surface throughout the portions of Mr. 
Walton ' s property that are under lined by the red 
material on Exhibit 44. 
It doesn 't . go into detail as to specific 
soil units . We presented other exhibits that address 
the wetness of each .soil unit. 
Okay. I notice that y ou are familiar with the fact 
that Allotments 901 and 903 are irrigated by the 
Tribe as part of their testi~g project, and as part 
of their o~goi~g irrigation. pro ject at the present 
timei is that not correct? 
As part o f their what? 
The testing p roject that was ordered by this Court 
initially, and now the o~going irrigation project. 
MR. VEEDER: I would have to have an explanation 
of that myself. 
MR. PRICE: I will rephrase the question. 
(By Mr. Price) Are not 901 and 903 irrigat ed by the 
Tri be? 
A. Yes. 
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Q. They have been for several years? 
A. Yes, absolutely . 
Q. And they continue to be at t he present time? 
A. Yes. 
Q. And are not 901 and 903, do t hey not , or are they 
not depicted on Exhibit 4, at the southern portion 
of the exhibit and marked in red? 
A. Yes, that' s correct. 
Q. Are you familiar , Jlrr. Watson --
MR. VEEDER: This is Mr. Kaczmarek. 
JI1R. PRICE: Excuse me. Mr. Kaczmarek , with 
Nespelem-- well, I am Mr . Walton, so that ' s fair, 
I _ guess . 
Q. (~y Mr. Price) Are you familiar with the Nespelem 
silt loam? 
A. Yes, I am. 
Q. What is that? 
A. It ' s a Soi l Conservation Service soil series descrip-
tion. It is what the Soil Conservatio n Service 
refers to as a taxonomic unit , T- A-X-0-N -- I wish 
I hadn't s t arted to spe l l that. I will get i t later, 
but it is a nomenclature that is used to describe 
a soil mapping unit t hat the SCS applies to soils 
that have similar properties within a defined range. 
They use it as a mapping unit. 
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Q. Are you familiar with Boltstead silt loam? 
A. \"lith ·what? 
Q. Boltstead silt loam? 
A. Wel l , I have heard the name. I t ' s been· some years 
since I looked at that. Yes. 
Q. How about Okanogan sandy loam? 
A. Yes . 
Q. You are familiar with the Soil Conservation Service? 
A. Oh, yes . 
Q. Are you familiar with the fact that farmers utilize 
those services in order to devel op a pr?gram for t he 
development of their land? 
A. Yes. That ' s correct. 
Q. In fact, that ' s t he chief purpose of a Soil Conserva-
tion Service.· 
A. It's one of their purposes. 
Q. You indicated, I believe, as qualifyi~g as an expert 
on some testimony that you, yourself, are a farmer; 
is that correct? 
A. That ' s correct. 
Q. Have you utilized the Soil Conservation Service in your 
years as a farmer? 
A. Yes, not in regards to irrigation, but for other 
conservation practices. 
Q. All r~ght. Did you review the soil conservation plan 
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developed for Wilson Walton by the Soi l Conservation 
Service in any of your work? 
A. No. I inqui.red about that at the beginning of these 
investigations, but the Soil Conservation Service 
has a p olicy of not providing the individual farmer ' s 
soil plan - - ranch devel opment or farm development 
plans to individuals other than the farmer. 
Q. Did you ever ask Mr. Walton for that information? 
A. I believe we inquired about that information earl y 
in the investigations, but i t never was forthcoming. 
Q. You don ' t know whether that was asked for in the 
I nterrogatories? 
A. It was in ' 76, or '77. I don ' t remember the exact 
date. 
Q. Do you remember whether that was by a formal pleadi~g 
or j ust an inquiry? 
A. I think it was just an inquiry, but I don ' t really 
remember for sure. 
Q. Would you be familiar with the fact that the Soil 
Conservation Se rvice plan d ev e l oped by Wilson Walton 
pro v ided 
MR. VEEDER: May I inquire what you are looking 
at, Counsel? Is that part of a r e cord? 
t-1R. PRICE: That's what is going to be part 
o f the record . 
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MR. VEEDER: Well, now, wait a minute. Wait a 
minute, Your Honor. I'm going to object to this. 
We are goin~ outside the record to cross-examine 
this witness, and I don't think that is proper. 
MR. PRICE: We are not going outside the record, 
Your Honor. Your Honor has reserved a ruling on 
this exhibit pending Mr. Wilson Walton's testimony. 
THE COURT:· I am going to overrule the objection 
and permit the cross-examination, and if, for some 
reason, the exhibit is not properly before the Court, 
I wil l sift that out later, but I am going to permit 
him to go ahe ad. 
Q. (By Mr . Price) Are you fami liar with the fact that 
t he Soil Conservation Service designated approximately 
195 acres for crop land purposes on the Walton property 
A. For crop land purposes? 
Q. Yes. 
A. No. I am not familiar with that fact. 
Q. Would you consider a farmer who developed his irriga-
tion system in accordance with the design by the 
Soil Conservation Service and f ollowed those plans and 
was awarded Soil Conservationist o f the Year Award 
would be appropriately f arming his land? 
MR. VEEDER: Obj e ct to this question. It goes 
far beyond the direct examination, Your Honor. This 
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has nothing to do with anything . 
THE COURT : Well , I don ' t think so . Mr. Kaczmarek 
has testified, as I understand his testimony , that 
substantial portions of Mr . Walton's land do not need 
irrigation and are saturated. I think it is proper 
cross-examination. 
MR . VEEDER: Your Honor , the question said this: 
That Mr . Walton, I think, got some kind of an award 
for the great things he's done , and I don't think 
that that ' s proper because it ' s certainly not in the 
r e cord. 
THE COURT: Well , I think the witness can handle 
himself . He can respond to the question . I am going 
to allow leeway on cross - examination here . 
MR . VEEDER: Then , you.are overruling my objection 
THE COURT : Yes . 
THE WITNESS: Could you repeat the question, 
please? 
(Pending question read.) 
MR. VEEDER: I renew my objection, Your Honor. 
THE COURT: The objection is overruled. 
THE WITNESS: Mr . Price , I have no idea what 
the award was for, if it was in regard to irrigation 
or other practices. I have no idea of the p ractices 
that I have observed on Mr . Walton's land in the areas 
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Q. 
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Q. 
that I have observed being irrigated have anything to 
do with the plan provided by the Soil Conservation 
Service. In· fact, I have not seen the soil conserva-
tion plan or recommendations for irrigation other than 
the testimony I heard yesterday from Ivlr. Blomdahl, 
who gave the same opinions I have given this morning, 
that there are large areas of waterlogged l and down 
there that have drainage problems and saline conditions 
and I believe Mr. Blomdahl gave the same opinion that 
I have that it would be extremely difficult to irri-
. gate. That's my only familiarity with the SCS ' s 
comment about that property. 
(By Mr. Price) And the areas that are not appropriate, 
you have not defined for the Court the areas that you 
feel are not appropriate for irrigation ·as to whether 
or not, in fact, Mr. Walton is irrigating those, have 
you? You haven't attempted to delineate that for the 
Court. 
Well, it's been delineated on the soils map in the 
course of this testimony. 
Well, how many acres then are you saying are being 
irrigated by Mr. Wal ton that are not appropriate to 
be irrigated? 
MR. VEEDER: We will call another witness on that, 
Your Honor. 
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MR. PRICE: Now, just a minute, Your Honor. He 
is sayi~g that he did testify to that, and I should 
be allowed to cross-examine him if he is taking that 
position. 
THE COURT: I don't know if that's an objection 
or not. If it was, it is overruled. Go ahead. 
THE WITNESS: I did not testify to that. I said 
we have the information available here with another 
witness. I didn't testify to it, and I don't have 
it on my exhibit. 
(By Mr. Price) Well, which of the areas marked in 
red on Exhibit 44 are actually irrigated by Mr. Walton, 
and which are not? 
Exhibit 44 doesn 't show anything, doesn't have any-
thing to do with what areas. are irrigated and what 
areas are not .. There are other exhibits there that 
do. 
Which exhibits are those? 
The soils exhibit. 
Which exhibit is that, please? 
Exhibit No. 48 depicts soil units in Mr. Walton's 
property on the No Name Creek Valley floor , some of 
which he irrigates and some of which he does not 
irrigate. 
Would you show the Court which of those areas he 
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Q. 
The portions that he is irrigating are located in, 
let ' s say, in the north half of Al l otment 2371. The 
portions that I have observed him irrigating are 
located between No Name Creek and the road that runs 
along the east side of the val l ey wall. He is irri-
. gating --
Does the terrain of the land slope up? 
MR. VEEDER: Can we have him finish the response, 
please? 
MR. PRICE: I tho~ght he was going on to another 
area, and I wanted to ask him a question. 
THE COURT: Just a moment, gentlemen . As I 
told you yesterday , if you have an objection, address 
it to the Court. Don ' t interrupt one another, and I 
just interrupted you. I'm sorry. 
(By Mr. Price) The topography of the l and that you 
were just referring to, does the land slope up towards 
the road at that point? 
A The land is nearly level in that area. 
Q. Yes? 
A. Its general slope is from north to south. 
Q. What is the . gradient from east to west? 
A. The gradient from east to west is nearl y level . The 
creek is inc i sed into the l and there as you go across 
the creek to the west side of the stream in the norther1 
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A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
irrigates and which of those areas he does not 
irrigate? 
We l l, I can certainly show you. 
Tell us as of what date and time. 
I'm sorry? 
Tell us as of what date and time you are talking 
about, please. 
Well, as to my personal observations 
As of what time, please? 
From 1976, t hrough the ' present time. 
Okay. 
Mr. Walton is currently irrigating land on soils unit 
C7G2 in the northern portion of Allotment 525. That 
includes lands both on the east side and the west side 
of No Name Creek. 
As I understand it, you found those soils appropriate 
for irrigation practices? 
Yes, that ' s correct. 
Go ahead, please. 
And in addition to that, he is irrigating portions of 
soil unit 4W2-X7 located o n the east side and the 
west side of No Name Creek in the southern p ortion of 
Allotment 525. 
In addition, in Allotment 2371, he is 
irrigating a p ortion, but not all of soil unit 4W2 - X7. 
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portion of Allotment 2371. On soil unit 4W2-X7, 
there is a l ow area just on the west side of the 
stream that's poorly drained, a depression in the 
land surface, and then the . gradient is generally f rom 
the east rising up towards the west toward the valley 
wall. 
Q. That is the area you indicate was not irrigated, 
right? 
A. I didn ' t indicate whether it was either irrigated 
one way or the other; however, I have observed it 
being irrigated, yes. 
Q. I thought you said it was irr~gated east toward the 
road. 
A. That ' s also irrigated, yes. 
Q. Oh, all right. Go ahead. 
A. Then, you move down into the south half of Allotment 
2371. I have observed irrigation on soil unit 4W2-X7, 
and on the nor·thern corner of unit 4W3-X7, down to 
about an area equivalent to the north boundary 
l ine of Allotment 894. 
Q. Woul d that be -- excuse me. Would that be by sprinkler 
irrigation or flood irrigation? 
A. That's by sprinkler irrigation . 
Q. All right. What are the sets on that irrigation? 
How often is that land irrigated? 
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A. Well , I really don't have that information at my 
fingertips. We have observed him irrigati~g it on 
a regular basis. 
Q. On a regular basis? 
A. Yes, that's correct. 
Q. Whatever that means. Go ahead, p l ease . How many acres 
are involved in that area that we are talking about 
now? 
A. As I say, I haven 't provided any information on the 
acreages here . 
Q. Okay. 
A. Moving on down, there is a large· area on the west side 
of No Name Creek in the south end of Allotment 2371, 
which I have never observed. I have never personally 
observed any irrigation on that particul·ar tract of 
land. 
Q. Is that a portion of the land that you considered was 
unsuitable for irrigation? 
A. I beg your pardon? 
Q. Is that a p iece of l and that you considered unsuitable 
for i rrigation? 
A. Well, it is in the 4W2 soil unit, which is a perennially 
wet soil unit, and certainl y, there would be extreme 
limitations on the irr~gability of that soil. 
Q. Okay. Tf I understand you correctly, what you are 
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A. 
Q. 
A. 
Q. 
A. 
sayi~g is not that it can't be irrigated, but that 
the practice or practices would have to be more 
l imited than maybe other types of soil; is that 
correct? 
Yes. I think that is correct. There would be very 
low demand for irrigation associated with that land. 
Perhaps, in the very latest part of the season you 
might apply a few inches of water to it. 
Okay. But, as I understand it, and as you have 
observed it, Mr. Walton is not irrigati~g that portion 
of it? 
Not to my personal observation. 
Would you continue, pleas.e? 
Then, in the area di~ectly east of that across No Name 
Creek, we are moving into the extreme northwest corner 
of Allotment H-894, where we have soil unit 4W2-X7, 
and in that particular area, as I have already 
indicated -- I beg your pardon. It is soil unit 
4W3-X7 , and as I already indicated, I have observed 
Mr. Walton irrigating the northern portion of that 
soil unit; however, I have not observed him-- well, 
okay, I have, too, observed him irrigating a small 
portion down along the southeast side of it, too, with 
just an individual sprinkler head in that area. 
Otherwise, I have not observed him irr~gating the 
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Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
remainder of that particular soil unit. Now, moving 
Would you yes. Remain in that northwest corner. 
What is the soil classification in that northwest 
corner of 894, I believe? 
That's the 4W3 soil unit. That ' s a very wet soil unit. 
I see . What is the gradient on that particular piece 
of land? 
The _ gradient is between zero to two degrees in a 
_generally northeast-- north by northeast by south 
southwest direction toward t he southeastern corner 
of Allotment 2371 . 
That's on the east side of the road, is it not? 
Well, the soil unit I am de.scribing is on the east 
side of No Name Creek, and on the west side of the 
county road. 
All r~ght. Isn't that above the county road? 
No, sir. It is below the county road. It is between 
the county road and No Name Creek on the central 
portion of the valley floor. 
Would y ou point to the map where you are tal king 
about now? 
Certainl y. 
All r i ght. Now, I am trying to talk -- the major 
acreage in that s e ction that you are pointing to, if 
y ou would move your pointer further to the east, is on 
WAY NE C. LEN HART PAGE 351 Kaczmarek - Cross 
Price 
. COURT REPORTER 
SPO KAN E, W A SHI N GTON 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
a hill side up above the county road , isn ' t it? 
Well , if we continue ·our description, moving through 
the east across Allotment 894, there is a soi l unit 
described as C7-T3 , which is l ocated for t he most 
part on the east s i de of t he county road. I ·have 
observed that being irrigated by Mr. Walton also by 
sprinkler irr~gation . 
That soil is appropriate for sprinkler irrigation; 
it is a hillside , isn't it? 
Well , a hillside doesn ' t have anythi?g to do with it , 
but yes , that is an irrigable soil. 
How many acres are in that? 
I haven't provided any acreage figures. 
Goi?g back to the part we were talking about before 
between the road and the creek bed that •·s unsuitable, 
you have indicated that that is wet. Isn't that, in 
fact, where }1r . Walton's sump is loc ated? 
Mr. Walton ' s sump is l oc ated at the northeast corner 
of that soil unit . That ' s correct. 
As a matter of fact, that whole area is a series 
of springs that he dug out to try and collect that 
water and provide appropriate drainage, isn't that 
correct? 
So far as I know , it had nothing to do with the drain-
age . I have heard Mr . Walton say he dug it out to 
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A. 
Q. 
A. 
collect that water for irrigation use. 
In fact, that ' s what appears there today, to your 
physical· obs·ervation, is a l arge sump pond? 
That ' s correct. 
It is supplied by spring water that naturally" occurs 
there; is that not correct? 
There is very little spring water going int o it. The 
main supply of water for that pond is a ditch that 
diverts water from No Name Creek in the central 
p ortion of -- beg your pardon at the south boundary 
of Allotment 525 , and conveys that water by ditch from 
No Name Creek to the sump. 
Are vle talking about what. is depi cted i n Exhibit - -
Plaintiff ' s Exhi bit No . 3? 
We are talking about Mr . Walton ' s sump. 
The pond depicted in Exhibit No. 3, are we not? 
Which is depicted in Exhibit No. 3, that ' s correct . 
Do you have any idea how much of the water that occurs 
in that pond is generated from the springs that occur 
there as opposed to the water diverted from the No 
Name Creek? 
We l l, I have observed the sump during periods when 
Mr. Walton is withdrawi~g irrigation water from it, 
and in the periods of time, well, for example , thi s 
last week I observed the sump, and the water in the 
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sump was at a very low level. In fact, the northern 
end of the sump was nearly dry. There was no water 
coming in from the ditch. 
At other times when I have observed Mr. 
Walton using the sump, at times when there was no 
water comi~g from the sump, the ditch went dry in a 
very short order. I concluded from that t ·hat the 
main source of water to that sump beyond any doubt 
is diversion from No Name Creek water. 
Q. I take it you have not· made any quantification of those 
different sources at any point? 
A. I haven ' t personally, no. 
Q. Looking at Plaintiff's Exhibit No. 3, you see some 
water between the sump pond and the creek; is that 
not correct? 
A. That 1 s correct . 
Q. What is the s l ope of the l and from the slope toward 
the creek? 
A. Nearly flat. 
Q. Where does the water go from the sump area if there 
is too much water from the springs or irrigation or 
whatever? Where does .it flow to? 
A. ~vell, there is two areas that convey water that 
discharges from the sump when it overflows. One 
area of drainage from the sump is a flat lying tile 
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A. 
that Mr. Walton installed at the north end of the 
sump which leads from the north end of the sump 
in a west direction directly to No Name Creek where 
it discha~ges exces s water or overflow water into 
No Name Creek. 
There is . also an area of service overflow 
at the south end of the sump which overflows into 
the 4W3 soil unit. That water flows in a generally 
southerly direction into No Name Creek where it 
eventually enters No Name Creek. 
So, any overflows or excess water there is going to 
work its way eventually back into No Name Creek; is 
that correct? 
Not necessarily, no. 
It is not . going to run uphill, is it? 
It is not going to run uphill. 
It is not going to percolate into this terrible soil 
that you spent quite a bit of time telling us about , 
is it? 
Well, Mr. Price, \.Ve have all sorts of water-living 
vegetation livi~g out there that is consuming water on 
that surface, and that includes the overflow from 
that pond. 
THE COURT: Let me . get this clear. If water 
tlows out of the sump, it is constructed or designed 
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in a manner that if the sump overflows and water flows 
as far as the stream, it is directed back into the 
creek; is t hat correct? 
A. Yes, flowing towards the stream, Your Honor , but it 
has considerable distance to cover, and I have been 
personally on the . ground when i t wasn't -- it was 
consumed be fore it reached the stream . 
THE COURT: Yes, I understand that. 
THE WITNESS: Yes. Okay. 
Q. (By Mr . Price) But, there is an overflow pipe that 
. goes directly into the creek that is not consumed by 
any plants or evaporation. 
A. So far as I know, you know . 
Q. All right. Would you continue on down now, please, 
below the sump area? 
A. We stopped our description at the northern portion of 
Allotment 894. Continuing into Allotment 894, where 
it has a -- from the southeast corner of Allotment 
2371, oh, we are describi~g the irr~gation. 
I have observed Mr. Y\Talton divert water from 
No Name Creek onto the soils on the east side of No 
Name Creek on an area that 's bounded by No Name Creek. 
Its northern tip is right about at the corner of 
Allotment 2371, which is very near just north of the 
diversion point, and that water sped out across the 
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A. 
S6Al-Wl soil unit in an area just south of soil unit 
C7I, which is a bedrock outcrop, essentially.· 
May I in.terr.upt you just a minute? On Defendant ' s 
Exhibit u-w, I am ,- going to point to a rock outcropping 
at a portion between t he creek and to the west as the 
area suggesti~g that that's the area you are describ-
ing that you have seen flood irrigating. 
No. I haven't seen flood irrigating of the rock out-
crop at all. 
I am talki~g about the· rock outcrop and west. 
West? 
Yes. The area depicted in green. 
Yes. Actually, the rock outcropping in this photo-
. graph blocks it off . 
But, you can see some green down below? · 
Yes. That ' s correct. 
MR. PRICE: Your Honor, if I may to help you 
understand where we are, could I point to the Clerk 
to you that we are now describing a rock outcropping 
in the green area in this area at this point. 
MR. VEEDER: Now, what are we locating here now? 
MR. PRICE: The area that he is describing on 
Exhibit 48 , Plaintiff's Exhibit 48, as it is photo-
graphed in Defendant's Exhibit U-W. 
MR. VEEDER: A substantial portion of which is 
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hidden by rock, isn ' t it? 
MR. PRICE; A portion of it is hidden by rock. 
MR . . VEEDER: Right . 
MR. PRICE: But , a portion of the . green irrigated 
field can b.e. seen . 
(~y Mr. Pr i ce} All r~ght. To the west of the area 
you have just described now, please. 
To the wes t of the area I have jus t described, the 
area I have just described is locat ed entirely on the 
east side of No Name Creek and to t he west would cross 
over the No Name Creek channel int o another area o f 
waterlogged. ground which is designated a s unit 6SA1- Wl . 
It is the same sort of unit that we have on the east 
side of th~ creek . 
May I call your attenti on to Defendant ' s .Exhibi t U- W. 
I s that depicted in a light brown color in the phot o -
graph at the right - h and middle of the p~ge? 
Yes. I can see that soil unit on the phot?graph. 
MR. PRICE: We are talking, Your Honor , about 
a brown section. 
(By Mr. Price ) Is that area irrigated by Mr . Walt on? 
I have not personally observed any water being applied 
to that area. I have observed a ditch leading into 
that area. 
And yet, you are sayi~g that whol e area there from the 
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Q. 
A. 
Q. 
A. 
in the photograph as a brown area, whereas on the 
other side o f the creek y ou don't have the high, 
t he knee~h~gh rye grass sticking up. Instead, you 
have vegetation that's only two to four inches high, 
and it is green grass. 
But, Mr. Kaczmarek, you are telling this Court that 
Mr. Walton shouldn't irr~gate that green area because 
it is not suitable for irrigation, and if he doesn't 
what will happen is it will turn brown and have wheat 
grass in it, wouldn ' t it? 
No, that's not correct. 
Oh, it will be green like that even if he doesn't 
irrigate it? 
Certainly. It is an area of ground where there is 
discharge down there in the . green area, particularly 
in the area where we observed water seeping from the 
ground. On the side where we have the wheat grass, 
on the west side of the creek we do not observe water 
seep ing from the ground, and we have a different type 
of vegetation there than we have in the area where 
water is seeping out. 
You are . going to have two dif f erent types 
of vege tation dependi~g on whether water is actually 
seeping out onto the land surface, or whether it is a 
shallow water table condition. Besides, I have heard 
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testimony that the wheat grass was seeded in there, 
and I have no idea whether he seeded it on both sides 
or not. · That could have a great deal to do with where 
it is distributed. · 
Q. I don't want you to relate what you heard, Mr~ Kaczmare . 
I know it may try and bolst er your position. 
A. You asked the question, and I answered your question. 
THE COURT: Gentl emen , stay with questions and 
answers. 
Q. (By Mr. Price) In terms of your previous testimony, 
Mr . Kaczmarek, you didn't differentiate between those 
two fields in terms of why they were unsuitable; your 
testimony was they were unsuitable because the water 
table was too high and it would be inappropriate to 
put --
A. What two fields are you referring t o? 
Q. The green and the brown one west of the rock out-
cropping. 
A. Al l of which are included in soil unit 6SA1-Wl. 
Q. Yes . 
A. That ' s correct. They are unsuitable for irrigation. 
THE COURT: Mr. Kaczmarek, let me ask you a 
question. From your experience , if you put excess 
water in this area that you say is already saturated, 
\vhat does that do to the productivity of the land? 
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THE WITNESS : To the productivity of the land? 
THE COURT: Aren't these crops normally damaged 
if there . is too much water? 
THE WITNESS: That ' s correct. If you are actually 
trying to grow a crop here, in this case we are 
looking at the vegetation that ' s adapted to the wet 
lands . Does that answer your question, Your Honor? 
THE COURT: Yes, I think so. 
Q. (By Mr. Price) Okay, Mr. Kaczmarek. Do you know of 
any reason that the Waltons would be intentionally 
trying to damage their crop or would be out to destroy 
their crop? 
MR. VEEDER: I obj ect to the question , Your Honor. 
That would be entirely trying to psychoanalyze Boyd 
Walton , and I don ' t think that is possible. 
THE COURT : That is a question I have in my mind, 
and I will overrule the objection. 
MR . VEEDER : I don 't believe he is qualified as 
a psychiatrist. 
MR . PRI CE: I am not asking him as a psychia·trist , 
Your Honor. I am asking if he has any information 
he has acquired . He is an expert in this area. He 
has been on this project for six years . I am asking 
i f he has any knowledge, developed any knowledge that 
would indicate that the Waltons are desirous of 
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Q. 
destroying their crops for any reason. 
THE COURT: I will overrule the o b jection. I f 
you can answer it, fine; if you can't, fine. 
THE WITNESS: I have no information that would 
tell me that Mr. Walton is intentionally trying to 
destroy his crop. 
(By .t-1r. Price) As a matter of fact, Mr. Kaczmarek, 
in terms of the irrigable acreage that the Tribe now 
has under production in No Name Creek Valley which 
exceeds, to a certain extent, by some extent the amount 
of acres that the Waltons have under irrigation, the 
Waltons outproduce the Tribe in terms of hay production 
significantly, don't they? 
MR. VEEDER: I object to the question. I object 
to this course of examination. It goes far beyond 
anythi~g on the direct examination . This witness 
didn't eve n speak about crop production. 
THE COURT: Well, that's a pretty narrow interpre-
tation of his testimony. I will overrule your objection. 
MR . PRICE: Your Honor, the ·que stion is whether 
the Waltons' land is suitable for irrigation or not. 
His whole testimony is aimed at it's not suitable for 
irrigation. I think we· are entitled to know what he 
is able to - -
THE COURT: Wel l , I agree with you. I just over-
WAY NE C. LEN HART 
COURT REPORT ER 
SPOKA N E, WASH I NGTON 
PAGE 363 Kaczmarek - Cross 
Price 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
ruled t he objection. 
Q. (By Mr. Price) Isn ' t that true? 
A. Well , lVIr-. Price , so far a s I know about the produc-
tivity, comparable productivity o f the two lands , 
the Tribe's produ ction in alfa lfa ha y, so f ar· as I 
k now and t o my knowledge, has been considerably greater 
than Mr. Wal t on ' s product ivity so long as they had 
wate r available. 
In addition , t he producti vi t y judged f rom 
ano t her crit eri a on the Tribal land where it is on l y 
in alfalfa product ion produces a great deal more 
d~gestible nourishment in terms of total p r oductivity 
than the wet land grasses in wild grasses t hat we see 
d own on Mr. Walton ' s proper·t y on most o f his p roperty . 
Q. Wh a t you are saying is that the Tribe has better land? 
A. Absolutely. I think it is more productive land. 
Q. But, you don ' t know, as a matter of fact, whether the 
Tribe produces more hay t han the l!Val t ons·,· or if it is 
v ice versa, do you? You haven ' t g one out and counted 
t he ba l es, have you, or weighed them, have you? 
A. That's correct. May I sit down? 
THE COURT: Oh, certainly. 
Ttill WITNESS : Thank you. 
Q. (By Mr. Pri ce) Mr. Kaczmarek, in the exhibit that 
we have s hown to you , Defendant ' s Exhibit U-W , it 
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depicts an overview of the Wal tons ' property, basically 
does it not? 
A. What ' s that? That photograph? 
Q. The one that 's being handed to y ou by the Cle rk. 
A. This is Exhibit u-w, yes. This is a view of the 
Walton property in the cent ral valley floor of No Name 
Creek viewed from general l y north looking south . 
Q. It does actually pick up t he northernmost boundary 
where there is a strip of cultivation? 
A. Yes , it does. 
Q. And it looks s outh? 
A. That's correct. 
THE COURT: It encompasses all of his property, 
doesn ' t it? 
MR. PRICE : That's correct, f rom north to south. 
THE WITNESS : Yes. That's correct. 
Q. (By Mr. Price) And from your description about the 
level of water in No Name Creek, I get the impression 
that the Wa ltons ' property was under a couple of 
inches or a coupl e of feet of w~ter. That was not 
your intention, I take it? 
A. Well , I am not sure I understand that question. 
Q. '{!Jell 1 i t is ObVi OUS f rom that phOt?grap h that you have 
got t hat t he Waltons ' pro perty is not standing under 
a coup l e of inches of water, is it? 
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A. I never testified that it was. 
Q. I see. 
A. My testimony was that it's saturated, boggy waterl~gged 
soi l s in many areas, in fact, over a considerable 
p ortion of it, and I think many of those areas are 
clearly evidenced in that photograph. 
Q. Could y ou turn to your aeria l photographs, please, 
just a few questions with regard to those. 
A. Which one would you like to see? 
Q. I think you have two of them together , 47, I be lieve--
A. I beg your pardon? 
Q. 47, I believe. 
A. Exhibit 47 . 
Q. Is that it? 
A. We have here Exhibit 47 and 47-A. 
Q. All right. Calling your attention to 47, you talked 
about a cultivated field in the .upper left-hand portion 
of the photograph. Could you point to those, please? 
A. I didn't talk about that in regards to No. 47, as I 
recall. I pointed out some cultivated areas on another 
exhibit. 
Q. Well, just stay with that exhibit, please . 
A. I will stay with this one. 
Q. Do you see what to your mind is cultivated area in 
the northern portion of that? 
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A. Oh, yes, there is cultivated areas depicted in Exhibit 
47. 
Q. Could you point to those, t he upper quadrant that I 
am describing, please? 
A. Well, in the north portion, the north central portion 
o f the photograph, . we can see several areas of culti-
vation which are bounded by regular field boundaries, 
and inside them you can see the patterns left by 
the implements as they cultivate the ground. 
Q. Are you familiar with whether that's dry land farmi~g, 
or was it irrigated farming? 
A. Yes, yes . I am familiar with it. 
Q. What was it, please? 
A. It ' s dry land farming in the ones I am looking at 
which are located along the road that leads from Omak 
e a stward towards Nesp elem which are outside of the 
No Name Cre ek Valley by several . miles. 
MR. VEEDER: Your Honor, could we have 
this identified a little more? I am not just sure 
what the questions are, and whethe r that's Mission 
Creek or No Name Creek. 
MR. PRICE: We are not looking at any stream 
MR. VEEDER: Could I have some kind of 
identification? 
MR. PRICE: We are looking in the upper left 
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Q. 
A. 
Q. 
A. 
Q. 
hand quadrant of Exhibit 46, I guess, to some portion 
of the picture . 
MR. · VEEDER: What is the nearest stream there, 
Mr. Kaczmarek? 
THE WITNESS: The l and is located between Omak 
Creek and the Okan?gan River. 
MR. VEEDER: Thank you. 
(By Mr. Price) And go to the original aerial photo-
. graph that you had, Mr. Kaczmarek, please. 
Well, that is an original. 
No. The one today, the first one you put up today. 
Oh. This is Exhibit -- Colville Exhibit 46 and 46-A. 
Mr . Kaczmarek, as I look on that exhibit in the areas 
that you have described as Allotment 894 and portions 
of 2371, you indicated it appears to be an open 
portion of the valley with a creek with some trees 
alongside of the creek, vegetation alo~g the creek 
running down through the middle of that piece of val ley 
land. 
A Yes. That's correct. 
~ You have indicated that you suggested to the Court . 
that the dark area indicates subirrigation as opposed 
to the l~ghter areas that do not. 
A No, I didn't say that. 
Q. All right. I thought you singled out the dark gray 
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areas as havi~g some significance . 
A. I certainly did . 
Q. There are other areas in t hat area that are encompassed 
in that area t hat are not dark gray , are there not? 
A. Quite a number of them. 
Q. All right. That ' s · on the Wal ton's p roperty, isn ' t 
it? 
A. Well, yes. 
Q. Fine . 
A. Bedroc k valley walls and a number of other p laces . 
Q. No . We are not talking about irrigati~g the val l ey 
walls. There are quite a number of areas that are not 
dark . gray withi n the val ley floor i n that area , are 
t here not? 
A. Well , as I described them before , we can see three 
t ypes of 
Q. I t h ink that question can be answered with a yes or 
no, Mr . Kaczmarek . 
A. Well, categorica l ly, there are some sma ll areas in 
there . I a m not sure what you are asking me. I . guess 
yes, the answer to your question is, yes , there are 
some areas that are not a dark gray. 
Q. Thank you. Mr. Kaczmarek , one of your opening state-
ments was that a farmer knows what will grow on a 
piece of proper ty and what won't grow, or some words 
WAYNE C. LENHART 
COURT REPORTER 
SPOKAN E, WASHINGTON 
PAGE 369 Kaczmarek - Cross 
Pric e 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
A. 
Q. 
A. 
Q. 
A. 
Q. 
to that effect; is that right? 
That 's correct. Yes. 
And you still believe that today? 
I sure hope so. 
Al l right. As opposed to an expert from Montana, 
let ' s say? 
I didn't say that. 
All r~ght. 
MR. PRICE: That's all I have. Thank you, Mr. 
Kaczmarek. 
MR. SWEENEY : We have no questions, Your Honor. 
THE COURT: Any redirect , Mr. Veeder? 
MR. VEEDER: Yes. I would like to ask a few 
questions , if I might. 
16 REDIRECT EXAMINATION 
17 BY MR. VEEDER : 
18 
19 
20 
21 
22 
23 
24 
25 
Q. Now, would you s t ate into the record i f you have an 
opinion as to whether in the light of the geological 
f ormations and the pheno~enon in that valley whether 
it is possible to take corrective act ion in regard 
to the water l~gged lands of Mr. Walton? What are 
the phenomenon there that might def eat conservation 
practices? 
A. Well, of course, the phenomena we are dealing with 
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here is a waterl~~ged soil and a conventional measure 
to reclaim ·land of that type is to provide drainage. 
Q. What would be the inhibitory elements for drain~ge 
there? 
A. Well, we are dealing with s everal, but the paramount 
problem that I can see, particularly in regards to 
the 6SA1-Wl soil units, is that the granite lip is a 
physical barrier to drainage, and it would be extremelj 
difficult to provide subsurface drainage using any 
conventional drainage design. 
MR. VEEDER: I have no further questions . 
THE COURT: Mr. Price? 
MR . PRICE: Nothing, Your Honor. 
THE COURT: Al l right. We ll, I guess you may be 
excused , Mr. Kaczmarek. Thank you. 
MR. VEEDER: Your Honor, may we have just a 
moment and take those exhibits down and put up some 
different ones? 
THE COURT: Sure. 
MR. VEEDER: Sorry about the delay, Your Honor, 
but .we will try to move along. I think it saves time 
in the long run. 
Your Honor, we have a certified copy of an 
aerial photo, Exhibit 49. We have a blowup of that 
exhibit which we want to enter into the record, a 
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2 objected to . 
3 . We would cal l Mr. l•vat son, please. 
4 
5 THOMAS M. WATSON , called as a witness on behalf 
6 of the plaintiff herein, 
7 havi~g been first duly sworn, 
8 was examined and testi f ied as 
9 follows: 
10 
11 DIRECT EXAMINATION 
12 BY MR. VEEDER: 
13 
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Q. 
A. 
Q. 
A. 
Q. 
A. 
YrJould you state your full name into the record, please? 
Thomas M. Wat son. 
And what is your occupation; what is your science? 
I am a civil engineer and hydrologist. 
Now, would you state int o the record very brief l y the 
experience you have had in regard in t hose particular 
fields and relate them rapidl y with the No Name Creek 
area particularly, stating into the record your 
responsibilities in regard to t he Colvi l le Irrigation 
Project , please . 
In terms of education, I have a degree in civil 
engineering, a Bachelor's degree from the University 
of Denver, and a Master ' s d~g.ree in civil engineering 
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Q. 
A. 
Q. 
A. 
Q. 
A. 
Q. 
A. 
from the Montana State University, in Bozeman, Montana. 
I am employed by Morrison-Maierle, Inc., 
in Helena, Montana . I came to the No Name Creek area 
in 1975, for the f irst time, and implemented the 
hydrologic data . gathering program for the Tribe in the 
No Name Creek Valley, and supervised 
Would you state into the record what that pr?gram was? 
That program was ordered by the Court on July 1 4, 
1976, for the purpose of monitori~g water levels and 
surface water flmvs throughout the Colville and Walton 
properties in the No Name Creek Val l ey. 
Now, were those piezometers and other factors to which 
Mr. Kaczmarek testifi ed, are those part of the 1946 
Order as amended - - I mean, the 1976 Order as amended? 
Yes, they are. They are part of the July 14, 1976, 
Order. 
And is the data gathering proce~s still o~going? 
The data gathering process is still ongoi ng , yes . 
That ' s c orrec·t. 
Now , what were your responsibil i ties in regard to the 
Colville Irr~gation Project? 
I was directed by ·the Tribe to proceed with t he imple-
mentation of an irrigation project on Colvil l e Allot-
ments 526, 892, 901 and 903, and to supervise and 
direct the delivery of water in the completed irriga-
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Q. 
tion project for those same allotments, and also for 
delivery to the Co l ville Lahontan Cutt hroat Fishery. 
Now , woul d you state into the record the procedures 
by which water is delivered for the source of water 
from the pumps down to-- I ' ll start ~gain . 
Would you p l ease locate for us and state 
into the record where the pumps are located pursuant 
to which you derive the water for the Colville Irriga-
tion Project? 
t1R. PRICE: Your Honor, in terms of determining 
the irrigable acres for the Waltons' r~ght , I don ' t 
know that this has relevance, and I think the Court 
may be up to speed in t erms of the piezometers and 
what not through Mr. Kaczmarek. In terms of trying 
to keep this record reasonabl e, I su9gest it is 
cumulative and not relevant and not appropriate. 
THE COURT: Is there an issue as to how many 
irrigable acres the Tribe has? 
.HR. VEEDER: No, I don ' t think there is such a 
question as that , Your Honor, but the very important 
thing, and I will state into the record where I am 
THE COURT: Sure. 
MR . VEEDER: -- is that the water that flows 
down No Name Creek by and large is water pumped in 
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No Name Creek from the wells to which I am referring, 
and it has a very marked effect upon the quantity of 
water that Mr. Walton is using at the present time. 
Now, I think we ought to talk about the 
sources of water; how the water is delivered from the 
wells down to 901 and 903. I don ' t believe there is 
anythi~g in the record in regard to the methods and 
procedures that are adh.ered to by the Tribe in 
delivering water across Mr . Wal ton's properties. 
MR. PRICE: The issue of developed waters, if 
that ' s what we are .. getting to , has been ruled upon 
by Your Honor prior to coming to this hearing . 
THE COURT: It has been ruled upon a coupl e of 
times .. 
MR. PRICE: And I have relied upon that ruling. 
MR. VEEDER: Well, I don ' t know where we are on 
this, and I think we better - -
THE COURT: My understandi~g, _ gentlemen , was that 
there was - - really that there was evidence in the 
previous proceeding , and I have to rely upon Counsel 
to a large extent because I haven ' t read all of those 
massive transcripts , that in the previous hearing the 
acreage of the Tribe that's irrigable determined the 
quantity of water necessary for the hatchery facility 
was determined, and the real issue in this - -at this 
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state of the proceedi~gs is what rights vested in the 
non- Indi an owners. 
Basically , that's what we are talki~g about. 
What are you seeking to prove with respect to those 
issues which has not already been established in this 
case? 
MR. VEEDER: Well, Your Honor is fully familiar 
with t he fact that by and large the water that goes 
down this stream, down No Name Creek, and the water 
that Mr . Walton has illegally been taking all these 
years, well, not all the.se years, if that is not 
important, I will go ahead. 
I think a lot of the floodi~g that you see, 
and a .lot of waterlogged areas stem from Mr. Walton, 
let's be kind about it, stealing water from the Tribe. 
Now , this is what's involved. This isn't developed 
water. 
THE COURT: But, I don't need --we don't need 
to editorialize on it. 
My question is from considering the fact that 
the portions uf this case which remain within the pre-
rogative of this ~ourt to decide are relatively 
limited to determining , one, what irr~gable acres 
Mr. Walton has, and two, what, if any, right does he 
have to reserve waters under the Circuit's Opinion, and 
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